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Defendants respectfully submit this memorandum of law in opposition to Plaintiffs’
motion to certify this case as a class action and appoint class representatives. Submitted with
this memorandum are Proposed Findings of Fact and three volumes of evidentiary material.1
PRELIMINARY STATEMENT
In August 2004, Plaintiffs asked this Court to forgo the “rigorous analysis” required
by the Alabama Class Action Statute and allow this case to proceed on behalf of the class that
was “already certified” in connection with the 1998 MedPartners Securities Litigation. Plaintiffs
argued that the Court did not need to analyze all of the Rule 23 factors for class certification,
since those factors had already been analyzed in connection with the previously-certified class,
and that Defendants were judicially estopped from arguing otherwise because they had consented
to the previously-certified class. In October 2006, the Supreme Court rejected that argument,
noting that Plaintiffs had asserted new claims in this fraud case and holding that, even though
“the class of persons similarly situated to Lauriello with regard to these newly asserted claims is
identical to the class certified in the MedPartners securities litigation,” that was not sufficient to
certify a class, because “more than a discrete and identifiable group of individuals is required to
properly certify claims for class treatment.” Ex parte Caremark Rx, Inc., 956 So. 2d 1117, 1125
(Ala. 2006).

1

The first volume of materials, Defendants’ Deposition Binder for the Class Certification Hearing,
contains excerpts from relevant deposition transcripts. Depositions are cited by deponent and
page number, e.g., “Robbins 22.” The second volume, Defendants’ Deposition Exhibit Binder
for the Class Certification Hearing, contains relevant exhibits from the depositions in this case.
The third volume, Defendants’ Binder of Additional Exhibits for the Class Certification Hearing,
contains additional documents that are neither depositions nor deposition exhibits. All defined
terms in this brief (e.g., “Putative Class Counsel”) are as defined in the Proposed Findings of
Fact. All exhibits are cited by Exhibit Number and, where relevant, page or paragraph number
within the exhibit. The deposition exhibits are numbered Ex. 1 to Ex. 214 (some numbers may be
skipped intentionally). The additional exhibits are numbered starting at Ex. 1001.
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The “more” that was required was a specific and rigorous analysis of whether the
newly asserted misrepresentation and suppression claims satisfied the Rule 23 criteria. In the
words of the Supreme Court, “[i]t is only by specifically discussing the elements of each claim in
the context of the Rule 23 criteria that the trial court may determine whether the plaintiffs can
establish the Rule 23(a) and 23(b) elements of class certification.” Ex parte Caremark, 956 So.
2d at 1125-26 (internal quotations omitted). In other words, that a class was certified in the 1998
MedPartners Securities Litigation does not establish that it is appropriate to certify a class here,
even if both cases seek recovery on behalf of the same group of plaintiffs.
It is now almost six years later, and Plaintiffs have still not taken to heart the Supreme Court’s admonition about the need to perform a rigorous analysis of the Rule 23 factors in
connection with the claims in this case. They are still asking this Court to certify a class in this
case based on the existence of a class in the 1998 MedPartners Securities Litigation. And they
are still trying to avoid having this Court do the full Rule 23 analysis of the new claims — required by Alabama law — again inviting reversible error by asking the Court to find that an
analysis of the Rule 23 factors is unnecessary because Defendants are judicially estopped from
arguing otherwise.
But, as shown below, there is no judicial estoppel that has any impact on the analysis
of the Rule 23 factors in this case. And Plaintiffs cannot satisfy those factors for a variety of reasons, including because their counsel’s involvement and conduct in the 1998 MedPartners Securities Litigation puts their own behavior directly at issue in this case and renders them inadequate
to serve as putative class counsel.
More specifically, it will be part of Defendants’ case on the merits that the December
1998 press release (and the four other similar disclosures in early 1999) does not merely prevent
any tolling of the statute of limitations but negates the existence of fraud and suppression in any
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event.2 It will further be part of Defendants’ case — in response, among other things, to Plaintiffs’ assertions that the “reliance” necessary to establish a misrepresentation or suppression case
is that of 1998 Class Counsel and not of the individual class members — that the lawyers in 1998
were principally concerned about preserving their huge fees (well over $18 million in the aggregate) and were simply not interested in such details as the extent of the excess insurance MedPartners had told the world it had purchased.
Central to both these issues is correspondence in February 1999 between, on the one
hand, Steven Toll and Lee Squitieri and, on the other hand, Steven (“Gene”) Cauley, Neil
Selinger, and Bill Lerach. Toll and Squitieri were counsel for a group of federal plaintiffs in the
underlying securities litigations, and they were being cut out of any participation in the attorneys’ fees in the settlement then being documented. Cauley and Selinger were counsel who
would share in the fees, and so was Lerach, who had negotiated the settlement on behalf of all of
the plaintiffs.3 On February 10, 1999 — long before any lawyer said anything at all to Judge
Wynn about MedPartners’ insurance coverage — Toll and Squitieri wrote to Cauley and
Selinger, with a copy to Lerach, as follows:
We understand MedPartners announced on December 17, 1998 that it entered into
an excess insurance agreement with National Union whereby National Union
would provide excess insurance coverage beyond MedPartners' existing D&O
coverage with respect to the securities litigation and would thus assume financial
responsibility for the defense and ultimate resolution of the securities litigation.
Thus, if National Union had taken over the defense and was exposed to potentially $750 million in damages, what led you to conclude that $65 million was a fair
2

3

In order to carry out the Rule 23 “rigorous analysis” of Plaintiffs’ alleged misrepresentation and
suppression claims required by Alabama law, this Court must carefully consider both the allegations of Plaintiffs’ Complaint as well as the contentions professed by the Defendants in support of
their expected defenses. While the Court need not (and should not) rule on the merits of either
Plaintiffs’ allegations or the asserted defenses, the Court cannot possibly carry out the rigorous
analysis of Plaintiffs’ putative class claims mandated by the Alabama Supreme Court without
scrutinizing the known evidence that will be available to the parties to support their respective
positions.
Lerach’s firm had been associated by, and was serving as co-counsel with, the Hare Wynn and
North Firms.

-4and reasonable result? What was the excess coverage provided? Was the original
coverage $50 million or did the excess coverage bring it to $50 million? All of
these questions remain unanswered. (Ex. 93)
In that same letter, Toll and Squitieri asked Lerach, Cauley, and Selinger for copies of MedPartners’ insurance policies and threatened, if they did not get them, to request confirmatory discovery “with regard to the entire settlement negotiation process, and with regard to MedPartners and
the insurance policies.”
What did Lerach, Cauley, and Selinger do on receipt of this letter? Nothing. They
told Toll and Squitieri to go away and not bother them, and ultimately ensured that they would
go away by agreeing to cut them in on the attorneys’ fees pie.
The Toll/Squitieri letter is crucial for several reasons. First, it makes it crystal clear
that the counsel who had negotiated and were implementing the settlement were told explicitly
about the excess insurance long before the final Stipulation of Settlement was signed. These
counsel cannot claim to have been without knowledge regarding the excess insurance policy or
its impact on the 1998 MedPartners Securities Litigation as a result. Second, from that point
forward, those counsel could not be said to have reasonably relied on any prior statements about
the extent of MedPartners’ insurance coverage. Third, it shows that Messrs. Toll and Squitieri
read the December 17 press release exactly as Defendants here have always urged — as reflecting the insurer’s “financial responsibility for the defense and ultimate resolution of the securities
litigation,” so that the insurer’s ultimate liability could be the full $750 million that plaintiffs
were then claiming as potential damages in the case.
In addition, and especially relevant for class certification purposes, the Toll/Squitieri
letter is significant because it squarely frames the centrality of John Haley as a witness in this
action.
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Plaintiffs’ current theory is that defense counsel in the underlying action had a duty
to update the correct-when-made disclosures that the limit of MedPartners D&O insurance was
$50 million.4 Plaintiffs’ expert (quoted at Pl. Br. 104-06) points to two bases for the duty: formal and informal discovery requests from the plaintiffs and Judge Wynn’s May 10, 1999 order
directed to the “proponents” of the settlement. As is clear from the record before this Court, Defendants vigorously dispute the existence of any such duty, for the reasons, among others, that
(i) discovery had long been “on hold” (because of settlement negotiations and a dispute about the
disqualification of counsel) and (ii) Defendants were not the “proponents” of the settlement. But
that dispute is beside the point for current purposes; what matters here is the answer to a very
simple question: If the amount of MedPartners’ insurance coverage was so thunderingly important, why did Plaintiffs not do any confirmatory discovery about the insurance coverage
when they were told in no uncertain terms that additional coverage existed?
Keith Park, who as a then-partner of Bill Lerach was the principal draftsman of the
Stipulation of Settlement, testified as follows:
Q

And the reason that one does confirmatory discovery is, among other things, to check up on things that you've been told in settlement
negotiations to make sure that you can go forward and settle a case
on that basis, correct?
A Among other things, correct. (Robbins Geller (Park) 138-39)

In this case, however, whatever confirmatory discovery may or may not have been done, it did
not include securing a copy of — or, indeed, any information about — the excess insurance policy.
What has this got to do with Mr. Haley? He was not a recipient of the Toll/Squitieri
letter but, according to him, he knew about the excess insurance policy anyway. On June 11,
4

All known documented disclosures of MedPartners’ $50 million D&O coverage were made in the
Summer of 1998. The excess insurance policy was not purchased until October 22.
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2004, at the argument of Defendants’ initial motion to dismiss this action, Mr. Haley told this
Court:
Οf course, we knew there was excess coverage. Everybody knew that because
they had these press releases. What we did not know was that that excess coverage was unlimited because they told the plaintiffs that it was $65 million. (Ex. 14
at 39)5
Crucially, there is not the slightest evidence that anyone on behalf of any of the Defendants in
this action ever told anyone representing plaintiffs in the 1998-1999 timeframe that the excess
policy brought the insurance limits up to only $65 million.6 Mr. Haley knew there was excess
insurance, knew he had not seen a copy of the policy, knew he did not know for himself that
plaintiffs had gotten all the insurance, and decided to let the matter sit.
There are not that many players on the Plaintiffs’ side left from 1998-1999. Gene
Cauley is in prison. Bill Lerach apparently had his memory excised when he was in prison. Neil
Selinger is deceased. John Haley’s testimony will not be cumulative. His choice for inaction in
the face of his professed knowledge of the excess insurance, the same choice made by other lawyers, is circumstantial evidence of at least the following propositions that will be part of Defendants’ case on the merits:
•

•

5
6

Plaintiffs’ lawyers in 1998-1999 did not have an incentive to — and did not in
fact — look closely at the amount of insurance, because rocking the boat on settlement might jeopardize their very substantial fees from the very substantial
settlement.
The MedPartners settlement — which was at the time one of the largest securities class action settlements in history and surely the largest in Alabama — was
Mr. Haley backtracked at his deposition, claiming that he was not among the “everybody” who
knew of the press release. (PFF ¶ 365)
Every witness was asked whether anyone on behalf of MedPartners/Caremark ever said anything
to him about the existence or extent of the excess insurance, and every single one of them said
“No.” (PFF 144, 163-64, 166, 177, 183, 194, 332) As far as the AIG Defendants are concerned,
their negotiator was Richard George, he only spoke with Bill Lerach, and Lerach had no memory
of being told about a $65 million limit. He could only say that “I do not recall that he disclosed
the LMU to me, but it’s a long time ago.” (Lerach 95-96)
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•

reasonable (even generous) independent of the amount of insurance, so that the
putative class suffered no damages from the alleged fraud.
Plaintiffs’ lawyers in 1998-1999 in fact knew or, at the very least, should have
known that there was more insurance potentially applicable to the settlement.
Given Mr. Haley’s professed knowledge of the existence of the excess policy, his

behavior in the face of that knowledge is core evidence of the lack of materiality to the Plaintiffs’
counsel of alleged fraud and suppression regarding the insurance and, ultimately, of the lack of
reliance and the lack of reasonable reliance by those counsel on anything about insurance that
they were told or not told.
All of this, coupled with the additional facts set out in Point IV below, precludes a
finding that the Hare Wynn and North firms are adequate to serve as class counsel in this case.
Before chronicling those additional reasons, however, we turn to a separate basis why certification is due to be denied.
As Plaintiffs’ motion and brief make abundantly clear, this is a fraud case. Since the
passage of the Alabama Class Action Statute in 1999, the Supreme Court has never permitted
certification of a class in a common law fraud case. Not once. The reason is that fraud involves
reliance, and reliance is an inherently individual issue. This is true, moreover, even if the alleged fraudulent misrepresentations or suppressions are uniform vis-à-vis the class members.
Our Supreme Court has at least twice vacated class certifications in cases alleging uniform,
class-wide fraud or suppression because individual issues of reliance predominated. Regions
Bank v. Lee, 905 So. 2d 765 (Ala. 2004); University Federal Credit Union v. Grayson, 878 So.
2d 280 (Ala. 2003).
Plaintiffs’ effort to circumvent this clear and unbroken line of Supreme Court authority by seeking certification under Rule 23(b)(1)(A) instead of Rule 23(b)(3) is likewise due to
fail. Rule 23(b)(1)(A) certification applies only in cases where there is a risk of inconsistent adjudications that would have an impact on the prospective conduct of the parties opposing the
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class. That risk is not even arguably present here. There is no request for declaratory or injunctive relief, nor is there anything else that will impact the prospective conduct of Defendants in
any way, shape, or form. All there is — all there ever has been here — is an alleged claim for
money damages. And the Supreme Court has held that certification under Rule 23(b)(1)(A) is
simply not available when the relief sought is money damages. Funliner of Alabama, L.L.C. v.
Pickard, 873 So. 2d 198, 207 (Ala. 2003).
Accordingly, the Court should simply deny the motion to certify for failure to satisfy
either Rule 23(b)(1)(A) or Rule 23(b)(3). As set forth above and discussed in detail in the body
of this brief, there is solid, unbroken, and irrefutable Supreme Court authority precluding the relief Plaintiffs seek. That can and should be the end of it, and the Court then need not address issues of regrettable conduct by counsel in the prior litigation or this one.
Nevertheless, this is the class certification hearing, and Defendants must put on all of
their proof, on all issues, no matter how distasteful. We return, then, to the numerous reasons
why the counsel who seek appointment as class counsel cannot succeed in their quest — and,
consequently, why class certification must be denied for failure to satisfy the “adequacy” requirement of Rule 23(a)(4). Thus:
The Hare Wynn Firm and North Firm will be required to defend their own actions
in connection with the 1998 MedPartners Securities Litigation. As the Supreme Court has
pointed out, “Lauriello and his counsel are alleged to have, at a minimum, acted negligently in
not discovering the fraud [alleged to have occurred in connection with the 1998 MedPartners Securities Litigation].” Ex parte Caremark, 956 So. 2d at 1128. This would present a clear “material limitation” conflict of interest in violation of Rule 1.7(b) of the Alabama Rules of Professional Conduct, even if the firms were ultimately to prevail in defending their conduct; because
they are due to lose that issue, however, their inadequacy as class counsel is even clearer.
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The Hare Wynn Firm and North Firm violated clear duties to the Court and the
1999 class. Both firms violated Rule 5.4(a) of the Alabama Rules of Professional Conduct by
sharing their legal fees with their client, John Lauriello, without disclosing that arrangement to,
and getting approval from, the Court. Hare Wynn/North’s 1998 co-counsel, William S. Lerach,
then a partner of the Milberg Weiss firm, has since spent 16 months in federal prison after pleading guilty to an indictment that charged, inter alia:
Beginning at least as early as in or about 1981 and continuing through at least
2005, in order to facilitate the recruitment of named plaintiffs, MILBERG
WEISS, BERSHAD, SCHULMAN, and others known and unknown to the Grand
Jury agreed to and did secretly pay kickbacks to named plaintiffs in class actions
and shareholder derivative actions in which MILBERG WEISS served as counsel.
Specifically, MILBERG WEISS, BERSHAD, SCHULMAN, and others known
and unknown to the Grand Jury agreed to and did pay to certain individuals a substantial portion of the attorneys’ fees MILBERG WEISS obtained in actions in
which such an individual served, or caused a relative or associate to serve, as a
named plaintiff for MILBERG WEISS. (Ex. 1048 ¶ 27)
Fee sharing aside, the $2.5 million fee received by the Hare Wynn Firm and North Firm in the
1998 MedPartners Securities Litigation itself violated numerous legal duties and ethical rules,
including Rule 1.5(e) of the Alabama Rules of Professional Conduct, because it was paid largely
for cases in which the firms had no involvement and on which they did no work, and the firms
did not disclose to their clients or the Court that they were taking that fee.
The Hare Wynn Firm and North Firm will be witnesses adverse to the putative
class. Because of their involvement in the underlying 1998 MedPartners Securities Litigation,
the Hare Wynn Firm and North Firm are necessary material witnesses in this case and can be expected to give testimony adverse to their clients’ interests. Their acting as class counsel in this
case would thus violate Rule 3.7 of the Alabama Rules of Professional Conduct. Likewise, because Mr. Somerville was aware of the excess insurance at issue in this case well before any
claim was filed, he too will be a material witness in this case who will be required to give testimony adverse to the putative class in violation of Rule 3.7.
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Putative Class Counsel’s representation of John Lauriello ADVERSE to the putative
class precludes their now representing the putative class. No lawyer can be on both sides of the
same case. Here, all of the Putative Class Counsel appeared in this case on behalf of John Lauriello, in his capacity as a defendant. After having actively worked to limit the recovery of the
very putative class that they now seek to represent, these lawyers cannot claim that they will
zealously represent the putative class.
The Lead Counsel Agreement with Intervenors’ Counsel is antagonistic to the interests of the putative class. All of the Putative Class Counsel sacrificed the interests of the putative class in this case by entering into a “Lead Counsel Agreement” with Intervenors’ Counsel
in this case, that required
•
•

•

each side to drop claims that the lawyers for the other group of plaintiffs were
disqualified from representing the class;
the Intervenors to drop a validly pled claim against defendant John Lauriello
— who it is now known had been made whole the first time around from
class counsel’s fees — for no consideration to the class; and
each side to agree to a fee splitting arrangement with the very counsel that
they had argued were disqualified from representing the class.

This arrangement again demonstrates Putative Class Counsel’s antagonism to the putative class.
Counsel’s prior representation of J. Brooke Johnston precludes their now representing the putative class. The Hare Wynn Firm and Somerville Firm’s prior representation of
J. Brooke Johnston, MedPartners’ former General Counsel, in a case against MedPartners involving some of the same conduct that class counsel complained about in the 1998 MedPartners
Securities Litigation, prohibits those firms from representing the putative class here. Because, in
the course of their representation of Mr. Johnston, the Hare Wynn Firm and Somerville Firm obtained confidential MedPartners information that they were required to keep confidential, they
cannot now use that same confidential information against MedPartners in this case without violating Rule 1.9(b) of the Alabama Rules of Professional Conduct.

-11STATEMENT OF FACTS
All proposed findings of fact contained in Defendants’ Initial Proposed Findings of
Fact on Class Certification Issues (“PFF”), filed simultaneously with this memorandum of law,
are incorporated by reference herein.
PROCEDURAL HISTORY
Plaintiffs’ Allegations
This action was filed on October 22, 2003 and arises out of the settlement of the
1998 MedPartners Securities Litigation (see 10/22/2003 Class Action Complaint ¶ 1),7 consisting
of various securities and derivative lawsuits that alleged that MedPartners had made a series of
false and misleading statements concerning a planned merger between MedPartners and PhyCor
Inc. and concerning MedPartners’ overall financial condition (id. ¶¶ 26-27).
Plaintiffs allege that, during the settlement negotiations in the 1998 MedPartners Securities Litigation, Defendants represented to plaintiffs in that case that MedPartners had $50
million in insurance coverage and failed to inform the plaintiffs that MedPartners had acquired
an excess insurance policy with no limit of liability (“the AISLIC Policy”). (See 6/4/2004 First
Amended Class Action Complaint ¶¶ 50-51, 59) The AISLIC Policy was issued to MedPartners
on October 22, 1998 for a premium of $22.5 million. The issuing company, American International Specialty Lines Insurance Company (“AISLIC”), was an affiliate of National Union Fire

7

Although Plaintiffs are now operating under their Fourth Amended Class Action Complaint, filed
May 19, 2010, that complaint “adopted and incorporated” “[a]ll allegations and averments” in
Plaintiffs’ other complaints previously filed in this action. Initially, John Lauriello was the only
putative class representative. (See 10/22/2003 Class Action Complaint ¶ 6) Pursuant to Plaintiffs’ Second Amended Class Action Complaint, James O. Finney, Jr., Sam Johnson, and the City
of Birmingham Retirement and Relief System were added as additional putative class representatives. (See 5/30/2007 Second Amended Class Action Complaint ¶¶1-3) More than two years
later, on June 12, 2009, Plaintiffs filed an Amendment to the Complaint, whereby they withdrew
their request that John Lauriello be appointed as a class representative. (See Plaintiffs’ 6/12/2009
Amendment to the Complaint)

-12-

Insurance Company of Pittsburgh, Pa. (“National Union”), one of MedPartners’ existing D&O
insurers.
The 1998 MedPartners Securities Litigation ultimately settled for $65/$56 million.8
Plaintiffs’ Complaint alleges two counts: (1) that Defendants misrepresented the amount of insurance available to settle the 1998 MedPartners Securities Litigation (see 6/4/2004 First
Amended Class Action Complaint ¶¶ 79-82), and (2) that Defendants suppressed the existence of
the AISLIC Policy (see 6/4/2004 First Amended Class Action Complaint ¶¶ 83-86). On Count I,
the Complaint does not identify with any specificity a misrepresentation made by any of the Defendants, but rather asserts that counsel for Defendants told counsel for plaintiffs that the amount
of available insurance was $50 million. On Count II, the Complaint alleges that Defendants
were aware of the AISLIC Policy and failed to disclose its existence and terms to the 1998 MedPartners Securities Litigation plaintiffs and the Court, and that the plaintiffs in the 1998 MedPartners Securities Litigation did not and could not have discovered the alleged nondisclosure
until September 2003. (Id. ¶¶ 73-74, 78) Plaintiffs seek an award of “compensatory and punitive damages equal to the difference between the $56 million settlement that was paid, based upon misrepresentation and suppression, and the true damages suffered by the Class — identified
by MedPartners’ own lawyers and representatives [in a separate piece of litigation] as $3.25 Billion — a total of $3.194 Billion, plus interest.” (Id. ¶ 5; see also ¶¶ 82, 86)
Defendants’ Motion to Dismiss
On January 15, 2004, Defendants moved to dismiss Plaintiffs’ claims as barred by
the two-year statute of limitations applicable to fraud, Ala. Code §§ 6-2-3, 6-2-38(l), and, as
8

The total settlement negotiated by Bill Lerach was for $65 million, but $9 million of that settlement was allocated to a non-class action lawsuit styled, Blankenship, et al. v. MedPartners, Inc.,
et al., Civil Action No. CV-98-05480, in the Circuit Court of Jefferson County, Alabama. Judge
Wynn was told by Plaintiffs’ counsel in 1999 that the Blankenship settlement did not require his
approval.
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well, by the doctrines of release and res judicata by reason of the underlying settlement. Central
to Defendants’ motion were public disclosures MedPartners made in 1998 and 1999, in which it
announced to the world that:
•
•

it had obtained additional excess insurance;
National Union had thereby assumed financial responsibility for the defense
and ultimate resolution of the 1998 MedPartners Securities Litigation; and

•

as a result, the resolution of the 1998 MedPartners Securities Litigation no
longer posed a material adverse risk to MedPartners.

Thus, Defendants argued that “[b]ecause MedPartners’ [April 15, 1999] 10-K was a public disclosure that was easily available to the class action plaintiffs (including Lauriello) and their
counsel (including plaintiff’s counsel here), [Plaintiffs] were on notice no later than April 15,
1999 of the existence of an excess insurance policy above the original $50 million in D&O insurance.” (See Motion to Dismiss at 10) This Court denied the motion without prejudice to later
raise the statute of limitations argument, holding that:
In a case involving a fraud claim, the Court can enter judgment as a matter of law
based upon the expiration of a statute of limitation only when it is presented with
undisputed evidence that the parties claiming fraud were presented with information that clearly contradicted the alleged misrepresentations and then made a
deliberate decision to ignore that information. See Foremost Insurance Co. v.
Parham, 693 So. 2d 409 (Ala. 1997). (7/23/2004 Order at 2)
Plaintiffs’ First Class Certification Motion
On August 24, 2004, Plaintiffs filed a 6-page “Motion to Appoint John Lauriello as
Class Representative and to Appoint Lead Class Counsel,” in which Plaintiffs argued that there
was no need to engage in any “rigorous analysis” of the proposed class in this case because the
class had already been certified in connection with the 1998 MedPartners Securities Litigation.
Plaintiffs also argued that Defendants were judicially estopped from arguing that a class could
not be certified, because they had consented to certification of the 1999 class. Defendants opposed the motion, arguing that it was an improper attempt to bypass the requirements of Ala-
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bama’s class action statute, Ala. Code §§ 6-5-640 to 642. This Court granted that original class
certification motion, holding that “[t]his case shall proceed as a class action on behalf of the
Class already certified in the ‘1998 MedPartners Securities Litigation.’” (1/28/2005 Order on
Class Certification at 8) Notably, however, this Court left open the issue whether Lauriello and
his counsel were appropriate representatives for the putative class.
The Defendants sought review by the Supreme Court of Alabama, both by appeal
and by petition for writ of mandamus.
The Intervention
On November 5, 2003, two weeks after Lauriello filed his Complaint, Virginia
Hoffman, Bill Greene, and Frank McArthur filed a second putative class action, purportedly on
behalf of the same class that Lauriello sought to represent (the “McArthur Original Complaint”).
Ms. Hoffman, Mr. Greene, and Mr. McArthur, represented by attorney Lanny Vines, purported
to bring their action to recover for alleged fraud in connection with the settlement of the 1998
MedPartners Securities Litigation. (See McArthur Original Complaint ¶¶ 43-46, 48-51) The allegations in the McArthur Original Complaint were substantially similar to those at issue in the
Complaint filed by Lauriello but included additional allegations of fraud and negligence directed
at counsel for the plaintiffs and defendants in the 1998 MedPartners Securities Litigation. (See
McArthur Original Complaint ¶¶ 5, 8, 12-21, 29) By Order dated February 19, 2004 — in connection with a motion filed by Defendants to abate, dismiss, or stay the Intervenors’ class action — Judge J. Scott Vowell dismissed the Intervenors’ case under the class action “first-filed
rule,” due to the pendency of the Lauriello action.
On February 8, 2005, shortly after this Court initially granted class certification to
Plaintiffs, the McArthur plaintiffs filed a motion seeking to intervene in this case. The motion to
intervene asserted that the lawyers who represented the plaintiffs in the 1998 MedPartners Secu-

-15-

rities Litigation — some of whom are the very lawyers seeking to represent the class in this
case — had a conflict of interest with the present class and thus were not adequate counsel to
represent the class here. (See Motion to Intervene at 9-12, 21-56, 64-65) The proposed Complaint in Intervention included claims against the Defendants in this case, claims against a number of the lawyers involved in the underlying litigation, and claims against John Lauriello, as a
named class representative in the underlying case.
On March 10, 2005, this Court held that the Motion to Intervene was untimely. (See
3/10/2005 Order) Intervenors appealed to the Supreme Court of Alabama.
The Supreme Court’s Decision
On October 20, 2006, after consolidating the appeals of Defendants and the Intervenors, the Supreme Court vacated this Court’s January 31, 2005 Class Certification Order and ordered that the Court perform a rigorous analysis of Plaintiffs’ alleged misrepresentation and suppression claims — “claims that have not heretofore been analyzed for class treatment.” Ex parte
Caremark, 956 So. 2d at 1126. The Supreme Court agreed that “there can be no dispute that the
class of persons similarly situated to Lauriello with regard to these newly asserted claims is identical to the class certified in the MedPartners securities litigation,” but it held that a rigorous
analysis was nevertheless required, because “more than a discrete and identifiable group of individuals is required to properly certify claims for class treatment.” Id. at 1125.
The Supreme Court also held that the Intervenors needed to be involved in this case
to ensure, among other things, a proper vetting of the Intervenors’ allegations that counsel for the
Lauriello Plaintiffs were inadequate to represent the putative class. Noting that Intervenors alleged that “Lauriello and his counsel have a conflict of interest and are not appropriate parties to
represent the class,” and that “Lauriello and his counsel are alleged to have, at a minimum, acted
negligently in not discovering the fraud,” id. at 1128, the Court concluded that, even though
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“McArthur’s motion to intervene could have been filed sooner,” id. at 1129, intervention had to
be permitted because “McArthur’s interests, as well as the interests of the other purported class
members, may not be adequately protected if McArthur is not allowed to intervene” to challenge
counsel’s adequacy, and “justice may not be attained if intervention is not allowed.” Id.
Post-Supreme Court Motion Practice
In early 2009, after the intervention was permitted to proceed, the battle between the
Plaintiffs’ and Intervenors’ counsel over the conflict issue intensified. On January 30, 2009, the
Lauriello Plaintiffs filed a motion to disqualify Intervenors’ counsel. On February 4, 2009, the
Intervenors filed a motion to disqualify counsel for the Lauriello Plaintiffs. In the Intervenors’
Motion to Disqualify, the Intervenors asserted that “neither Lauriello nor his attorneys [Messrs.
Haley, Francis, and Somerville] are fit or qualified to represent the putative class in any capacity.” (Ex. 45 at 1)
Less than one month after asserting in the Intervenors’ Motion to Disqualify that attorneys North, Haley, and Somerville engaged in fraud and other misconduct in connection with
the 1999 MedPartners Securities Litigation settlement, and after competing motions asserting
that Putative Class Counsel and Intervenors’ counsel were disqualified to serve as class counsel,
both Plaintiffs and Intervenors reversed course and suddenly withdrew their motions. In doing
so, they identified only a single ground for the withdrawal of the previously-filed disqualification
motions: the entry by Vines, Haley, North, and Somerville into a “Lead Counsel Agreement”
(see 2/25/2009 Lead Counsel Agreement), discussed more fully below in Section IV.C.2 and in
Defendants’ Initial Proposed Findings of Fact.9
9

Intervenors sought to be appointed as lead class representatives, and their counsel sought to be
appointed lead class counsel, by motion dated December 1, 2008. (See 12/1/2008 Motion for
Appointment of Lead Counsel Representatives and for Appointment of Lead Class Counsel)
That motion too was mooted by the Lead Counsel Agreement.
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Discovery related to issues of class certification has been ongoing and in full effect
since this Court’s initial scheduling order pertaining to class discovery on April 14, 2009. The
parties to this action have served and responded to various written discovery requests, and numerous third-party subpoenas have been served for documents and/or testimony. Since October
2010, twenty-two parties, third-parties, and expert witnesses have been deposed on issues related
to class certification.
Class discovery is now substantially complete, and, as explained more fully below,
the admissions made, documents produced, and testimony given make clear that Plaintiffs’ Motion for Class Certification is due to be denied.
ARGUMENT
Plaintiffs cannot meet their heavy burden of showing by “substantial evidence” that
the putative class meets all four requirements of Alabama Rule of Civil Procedure 23(a) and fits
within one of the categories of Rule 23(b). See Atlanta Casualty Co. v. Russell, 798 So. 2d 664,
666 (Ala. 2001); National Security Fire & Casualty Co. v. DeWitt, 2011 WL 5607802, at *12
(Ala. Nov. 18, 2011); see also Ala. Code § 6-5-641(e) (“The burden of coming forward with
such proof shall at all times be on the party or parties seeking certification, and if such proof
shall not have been adduced, the court shall not order certification of the class.”). In deciding
whether or not Plaintiffs have met this burden, this Court must employ “a rigorous analysis.” Id.;
see also General Telephone Co. v. Falcon, 457 U.S. 147, 161 (1982) (class “may only be certified if the trial court is satisfied, after a rigorous analysis, that the prerequisites of Rule 23(a)
have been satisfied”).

-18-

The four prerequisites of Rule 23(a) are “numerosity, commonality, typicality, and
adequacy of representation.” Latham v. Department of Corrections, 927 So. 2d 815, 822 (Ala.
2005). See ALA. R. CIV. P. 23(a). Under Rule 23(a):
One or more members of a class may sue or be sued as representative parties on
behalf of all only if (1) the class is so numerous that joinder of all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class, and (4) the representative parties will fairly and adequately protect
the interests of the class.
Plaintiffs must also establish the elements to one of the subsections in Rule 23(b).
Here, Plaintiffs first seek certification under Rule 23(b)(1)(A), which requires that they show that
“the prosecution of separate actions by or against individual members of the class would create a
risk of (A) inconsistent or varying adjudications with respect to individual members of the class
which would establish incompatible standards of conduct for the party opposing that class.” In
the alternative, Plaintiffs seek certification under Rule 23(b)(3), which requires that they show
that “the questions of law or fact common to the members of the class predominate over any
questions affecting only individual members, and that a class action is superior to other available
methods for the fair and efficient adjudication of the controversy.”
Plaintiffs wholly fail to satisfy the requirements of Rules 23(a)(3), (a)(4), (b)(1)(A),
and (b)(3). Class certification must therefore be denied.
I.
PLAINTIFFS HAVE ONCE AGAIN IGNORED THE
REQUIREMENTS OF THE ALABAMA CLASS ACTION
STATUTE AND RULE 23
If the Supreme Court’s 2006 decision in this case made one thing clear, it was this:
classes cannot be certified in the abstract but can rather only be certified in connection with the
particular claims asserted in the operative Complaint. Plaintiffs sought to evade that fundamen-
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tal principle of class action jurisprudence in 2004, and they are seeking to evade it today. Plaintiffs’ current effort is as impermissible as was the effort the Supreme Court rejected in 2006.
In the earlier proceedings in this Court and the Supreme Court, Plaintiffs argued that,
because, back in 1999, the class certified in the 1998 MedPartners Securities Litigation had already been consented to by Defendants for settlement purposes and determined to satisfy Rule
23, and because Plaintiffs purported to bring claims in this case on behalf of the exact same set
of individuals, there was no need for this Court to perform the “rigorous analysis” required under
Section 6-5-641 of the Alabama Code (the “Class Action Statute”). The Supreme Court rejected
that argument, noting that Plaintiffs were not seeking to reopen the settlement proceedings or to
revive the claims asserted in 1999, but rather had brought new claims against new parties in this
case. Ex parte Caremark, 956 So. 2d at 1125. As such, the rigorous analysis needed to be done,
notwithstanding the fact that there could “be no dispute that the class of persons similarly situated to Lauriello with regard to these newly asserted claims [was] identical to the class certified in
the MedPartners securities litigation.” Id. In the Court’s own words:
[M]ore than a discrete and identifiable group of individuals is required to properly
certify claims for class treatment. In order to properly certify a class action, the
‘rigorous analysis’ contemplated by Rule 23, Ala. R. Civ. P., and by § 6-5-641,
Ala. Code 1975, must be met. In meeting this level of scrutiny, the members of
the purported class must be analyzed in terms of their relationship to the particular
claims and defenses to be asserted in the class action. . . . “It is only by specifically discussing the elements of each claim in the context of the Rule 23 criteria that
the trial court may determine whether the plaintiffs can establish the Rule 23(a)
and 23(b) elements of class certification.” Id. at 1125-26 (quoting Bill Heard
Chevrolet Co. v. Thomas, 819 So. 2d 34, 42 (Ala. 2001)).
Given the way the analysis must be done, it is therefore impossible to have a “class”
that just exists in the abstract. Classes are certified in connection with specific claims and can
only “exist” in connection with those claims. Thus, Plaintiffs’ argument that the “class” that
they seek to certify here was already certified in 1999 is based on a misunderstanding of the law.
The class in 1999 was certified under Rule 23(b)(3) in connection with the securities law claims
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raised in the 1998 MedPartners Securities Litigation and for the sole purpose of settling those
claims. It was never analyzed with the fraud and suppression claims at issue in this case, and it
was not analyzed to determine whether the requirements of Rule 23(b)(1) were met, as Plaintiffs
suggest here. Thus, there is no “class” yet in connection with Plaintiffs’ fraud claims.
In their renewed attempt to avoid the Rule 23 analysis, Plaintiffs argue that the Court
need not look at the Rule 23 factors because the Defendants are judicially estopped from arguing
that the class from 1999 meets the Rule 23 factors. But as set forth in more detail in Point VII
below, the argument fails now for the same reasons the Supreme Court rejected it in 2006 —
namely, that the certification in this case involves different parties, different counsel, and different claims. Even more, Plaintiffs now propose a different class than that ultimately certified in
the 1998 MedPartners Securities Litigation. Thus, even if the parties were judicially estopped
from disputing that certain Rule 23 factors were satisfied in connection with the settlement of the
1998 MedPartners Securities Litigation, that would not mean that those same factors have been
satisfied in connection with this case or with respect to this proposed class.
In the end, Plaintiffs’ position that judicial estoppel makes re-analysis of the Rule 23
factors unnecessary goes too far. In fact, even in 2006, Plaintiffs admitted that Rule 23(a)(4) adequacy issues would need to be examined as to counsel and the putative class representatives in
this case. As demonstrated in Points IV and V below, a rigorous analysis of those adequacy issues reveals that neither putative class counsel nor the putative class representatives are adequate
to represent the putative class in this case.
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CERTIFICATION UNDER RULE 23(b)(1)(A)
IS PROHIBITED BY CLEAR ALABAMA LAW
Plaintiffs are acutely aware that the Supreme Court almost never permits certification
of common law fraud cases. In fact, since the Alabama Class Action Statute was passed in 1999,
not once has the Supreme Court upheld certification of a fraud case.10 In an attempt to avoid
demonstrating Rule 23(b)(3)’s requirement that issues common to the class predominate over
individual issues — a requirement that plaintiffs can almost never satisfy in common law fraud
cases — Plaintiffs argue that class certification is appropriate under Rule 23(b)(1)(A).
So-called “mandatory class actions” under Rule 23(b)(1) are unique and quite extraordinary. Most notably, Rule 23(b)(1) does not require that class members be provided notice
of the class action or that they be given an opportunity to exclude themselves from any classwide resolution of their claims. See ALA. R. CIV. P. 23(c)(2). In a 23(b)(1) class action — unlike
class actions certified pursuant to 23(b)(3) — there is no potential for a class member to avoid
the result reached on the Court’s consideration of the class representative’s claim. See Wal-Mart
Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2558 (2011). As a result, Rule 23(b)(1) can comport with
due process only if it is limited to the narrow circumstances where “individual adjudications
would be impossible or unworkable.” Id. This is not such a case.
Plaintiffs’ argument regarding Rule 23(b)(1)(A) fails for three reasons. First, Rule
23(b)(1)(A) applies only to cases where there is an impact on the prospective conduct of the party opposing the class, and that is not the case here. Second, Rule 23(b)(1) is limited to those circumstances, not at issue here, where a defendant’s conduct towards each of the proposed class
10

See Ex parte Household Retail Services, Inc. (“Ex parte HRS”), 744 So. 2d 871 (Ala. 1999);
Compass Bank v. Snow, 823 So. 2d 667 (Ala. 2001); Reynolds Metals Co. v. Hill, 825 So. 2d 100
(Ala. 2002); Alfa Life Insurance Corp. v. Hughes, 861 So. 2d 1088 (Ala. 2003); Voyager Insurance Cos. v. Whitson, 867 So. 2d 1065 (Ala. 2003); University Federal Credit Union v. Grayson,
878 So. 2d 280 (Ala. 2003); Regions Bank v. Lee, 905 So. 2d 765 (Ala. 2004).
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members must be the same so that a defendant simply cannot comply with inconsistent adjudications. Third, Rule 23(b)(1)(A) is simply unavailable in actions, such as this one, that primarily
seek money damages.
Rule 23(b)(1)(A) provides for certification where:
(1)

the prosecution of separate actions by or against individual members of the
class would create a risk of
(A) inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class . . . .

A requirement for Rule 23(b)(1)(A) certification, therefore, is that there be an impact on the prospective conduct of the party opposing the class. Plaintiffs’ own authority (see Pl. Br. 111) concedes as much:
Thus, “[t]he phrase ‘incompatible standards of conduct’ refers to the situation
where ‘different results in separate actions would impair the opposing party’s
ability to pursue a uniform continuing course of conduct.’” 1 McLaughlin on
Class Actions § 5.2 (quoting Zinser v. Accufix Research Institute, Inc., 253 F.3d
1180, 1193 (9th Cir. 2001)).
The “classic example” of a Rule 23(b)(1)(A) case, according to the Alabama Supreme Court, involves a risk that prospective continuing conduct of the defendant that needs to
be uniform will be disrupted by inconsistent adjudications. Ex parte GEICO, 729 So. 2d 299,
306 (Ala. 1999). Thus, according to the Court, Rule 23(b)(1)(A) would apply to “separate lawsuits by individuals against a municipality concerning a bond issue,” with “some individuals
wishing to invalidate the issue, others to limit it, and still others to enforce interest payments under the bonds. If one group succeeded in invalidating the bond issue and another succeeded in
getting judgments ordering payment of the interest, the municipality would have incompatible
standards with regard to the bond issue.” Id.
Here, there is nothing that will impact Defendants’ “ability to pursue a uniform continuing course of conduct”; indeed, there is no impact on the prospective conduct of Defendants
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at all but only claims for money damages. Alabama law is crystal clear that these claims for
money damages are not appropriate for class certification under Rule 23(b)(1):
[F]ederal courts have recognized that certification under . . . subsection
[23(b)(1)(A)] of the Federal Rules of Civil Procedure is inappropriate when the
plaintiffs seek monetary damages. For example, in In re Dennis Greenman Securities Litigation, 829 F.2d 1539 (11th Cir.1987), the United States Court of Appeals for the Eleventh Circuit agreed with numerous authorities that certification
under Rule 23(b)(1)(A) does not apply to actions seeking compensatory damages
but is for actions in which only declaratory or injunctive relief is sought. See 829
F.2d at 1545 (“Underlying is the concern that if compensatory damage actions can
be certified under Rule 23(b)(1)(A), [Fed.R.Civ.P.,] then all actions could be certified under the section, thereby making all other subsections of Rule 23 meaningless, particularly Rule 23(b)(3).”).
There is little dispute that the plaintiffs in this case seek monetary damages, including compensatory damages. . . . Accordingly, we find that the trial court exceeded its discretion in certifying the plaintiffs' claims for class treatment under
Rule 23(b)(1)(A), Ala. R. Civ. P. Funliner of Alabama, L.L.C. v. Pickard, 873
So. 2d 198, 207 (Ala. 2003) (emphasis added).
Even if Plaintiffs could imagine some impact of their claims on Defendants’ prospective conduct, Plaintiffs have not attempted to show that Defendants must pursue a “uniform”
course of conduct with respect to the proposed class members, such that there exists even the potential for inconsistent standards that Defendants could not satisfy. Unlike the circumstances
where Rule 23(b)(1) is properly invoked, Defendants would not be unable to comply with inconsistent judgments on any of the claims asserted in this case. Ex parte Holland, 692 So. 2d 811,
816 (Ala. 1997). Defendants are not obligated — either legally or practically — to treat all potential class members the same. Indeed, were a proposed class member in this case able to proceed to judgment on these claims, that judgment would not in any way require Defendants to undertake any action impacting any other class member. Any inconsistent adjudication would be
attributed to the differing circumstances presented by each class member’s claim — e.g., whether
the class member received the class notice; whether and when the class member became aware
of the insurance potentially applicable to the settlement of the 1998 MedPartners Securities Litigation; or whether the class member relied on his or her understanding of the amount of insur-
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ance in deciding to participate in the settlement. Rule 23(b)(1) does not apply in such a case.
See generally Hallaba v. Worldcom Network Services, Inc., 196 F.R.D. 630, 644 (N.D. Okla.
2000) (“Because the facts and law will differ from plaintiff . . . to plaintiff . . . the adjudication
for each such plaintiff . . . in this case will likely be unique and will pose no threat of inconsistent
adjudications of the sort contemplated by Rule 23(b)(1)(A).”)
The words of Rule 23(b)(1)(A) and the Alabama Supreme Court’s decision in Funliner are each independently sufficient to demonstrate that certification under Rule 23(b)(1)(A) is
due to be denied. But there is more: The unavailability of Rule 23(b)(1)(A) claims in actions
primarily for money damages is not just a matter of Alabama law. As the United States Supreme
Court has made clear, it is also a matter of due process. Just this past year the Court pointed out
that “[i]n the context of a class action predominantly for money damages we have held that absence of notice and opt-out violates due process.” Dukes, 131 S. Ct. at 2559 (citing Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985)). Of course, Rule 23(b)(1) does not require either notice or an opportunity for class members to seek exclusion. Thus, as the Supreme Court
made clear, “individualized monetary claims belong in Rule 23(b)(3),” not 23(b)(1) or (2).
Dukes, 131 S. Ct. at 2558.
Plaintiffs’ suggested response — that “[t]he stockholders had their chance to opt out
in 1999” (Pl. Br. 4) — does not even begin to address the problem. If a Rule 23(b)(1)(A) class is
certified here, absent class members who are unhappy with the resolution of this matter will never have had any opportunity to sue separately and attempt to obtain better relief, and they may be
bound by the resolution of the case without even having been provided notice of it. Such an approach would violate due process.11
11

The significance of such a right is demonstrated in this very case by the provision of the Lead
Counsel Agreement (Ex. 21 ¶ 3) giving Intervenor Virginia Greene Hoffman “the right to approve any settlement that Lauriello Counsel might propose with any or all defendants.” That a
separately represented plaintiff would negotiate for a veto right is a clear demonstration that deniFootnote continued on next page.
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Plaintiffs’ hypothetical comparisons (at pp. 108-109 of their brief) of this case to one
in which defendants had simply refused to transfer the settlement funds after agreeing to do so,
or one in which the depository bank negligently failed to put the settlement funds in an interestbearing account, cannot pass muster. Those hypothetical cases each involve alleged wrongdoing
in implementation of the settlement itself, so that the court would have continuing jurisdiction
and there would be no need to raise the claims in a separate, stand-alone action as Plaintiffs have
done here. Neither hypothetical involves fraud, suppression, or the application of the “discovery
rule” to a statute of limitations defense.
Notwithstanding Plaintiffs’ assertions that “the class” is a uniform, monolithic entity
whose claims rise or fall on the same facts, the evidence is quite to the contrary. Different class
members had different levels of knowledge about the excess insurance, and they obtained that
knowledge at different times. MedPartners’ public disclosures concerning the excess insurance
policy informed at least some — if not most — class members that it had additional insurance
potentially applicable to the settlement. Indeed, a fax to one of the attorneys for the plaintiffs in
the Blankenship matter makes clear that at least one potential class member had reviewed the
December 17, 1998 MedPartners press release disclosing the existence of the excess insurance
and had inquired about its significance to the case. (PFF ¶ 340) Similarly, every class member
to have been deposed in this case — all Plaintiffs and Intervenor Greene-Hoffman — has provided different reasons for why they were bound by the settlement in the 1998 MedPartners Securities Litigation. (PFF ¶ 379-80, 382, 385-87, 389) They relied on different information and
ultimately became bound to the settlement for much different reasons. Class certification under
Rule 23(b)(1) is inappropriate in such a case.

Footnote continued from previous page.
al of opt-out rights is not minor or trivial here.
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In addition, for statute of limitations purposes, any class member who actually knew
about the excess insurance may be differently situated from those who did not. That is because
the test for the commencement of the statute of limitations period on a fraud claim in Alabama
occurs either when the plaintiff discovers the fraud or when facts are known “which would put a
reasonable mind on notice that facts to support a claim of fraud might be discovered upon inquiry.” Brooks v. Franklin Primary Health Center, Inc. 53 So. 3d 932, 938 (Ala. Civ. App.
2010) (citations and internal quotations omitted); accord, e.g., Ex parte Seabol, 782 So. 2d 212,
216 (Ala. 2000); Foremost Ins. Co. v. Parham, 693 So. 2d 409, 421 (Ala. 1997). Defendants believe that not merely “the class” but, indeed, the world was told explicitly about the existence
and extent of the excess insurance by the press releases and four additional public filings by
MedPartners about it, making any alleged reliance on any alleged misrepresentations by defendants unreasonable and starting the accrual period for the statute of limitations. But if the Court
decides that that is not the case, Defendants must be permitted to show that some class members
had actual knowledge of the excess insurance or that they should have known about it, regardless
of what their lawyers knew or did or what the Court was told. Indeed, one of MedPartners’ public filings disclosing that MedPartners had purchased additional insurance — MedPartners’ 1998
10-K — was mailed to all MedPartners’ shareholders. This evidence has significant ramifications for Plaintiffs’ attempt at class certification.
Nothing Plaintiffs have said begins to provide a basis for ignoring the clear words of
Rule 23(b)(1)(A), which limit certification under that section to cases in which defendants’ prospective conduct is at issue. Nor have Plaintiffs provided the slightest shred of a reason for this
Court to ignore the clear Alabama law, as articulated by the Alabama Supreme Court in Funliner, that claims for money damages simply cannot be certified under Rule 23(b)(1)(A), or the
United States Supreme Court’s admonition in Dukes that certification under Rule 23(b)(1)(A) of

-27-

claims that are predominantly for money damages violates due process. Accordingly, the request
for certification under Rule 23(b)(1)(A) is due to be denied.
III.
PLAINTIFFS CANNOT ESTABLISH PREDOMINANCE
UNDER RULE 23(B)(3)
A.

Individual Issues Predominate in the Proof of the
Elements of Plaintiffs’ Fraud Claims and in the
Applicable Defenses
In the alternative, Plaintiffs seek certification under Rule 23(b)(3). But, as noted

above, common law fraud claims are almost never certified under that provision. The Alabama
Supreme Court has been forthright in its “reluctan[ce] to find fraud claims suitable for class certification,” Ex parte Green Tree Financial Corp., 723 So. 2d 6, 10 n.2 (Ala. 1998), and has even
admonished that “a fraud claim is wholly inappropriate for class treatment and should be handled in a separate proceeding.” Ex parte GEICO, supra, 729 So. 2d at 307 n.3 (emphasis added).
This reluctance is the logical result of the incurable tension between Rule 23(b)(3)’s predominance requirement and the elements of a fraud claim under Alabama law. Almost invariably,
individualized issues predominate in these putative class claims. This case is no exception.
Rule 23(b)(3) requires that “questions of law or fact common to the members of the
class predominate over any questions affecting only individual members.” ALA. R. CIV. P.
23(b)(3). Thus, “[w]hen individual issues predominate over the common claims, manageability
of the action as a class is not possible,” and the class cannot be certified. Voyager Insurance
Cos. v. Whitson, 867 So. 2d 1065, 1077 (Ala. 2003). Individual issues swamp any common issues in this case. As an initial matter, given Plaintiffs’ overbroad class definition, whether any
potential class member here was included within the actual settlement class in the 1998 MedPartners Securities Litigation — and not excluded as an opt-out or for any other reason — re-
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quires individualized proof. Moreover, Plaintiffs’ misrepresentation and suppression claims require that Plaintiffs prove that (1) Plaintiffs either were aware of a false statement or not aware
of a suppressed fact, and (2) Plaintiffs reasonably relied on the statement or lack thereof to their
detriment. See Reynolds Metals Co. v. Hill, 825 So. 2d 100, 105 (Ala. 2002) (misrepresentation); Ex parte HRS, 744 So. 2d at 871, 879 (suppression).12 These elements cannot be presumed
and must be proven for each class member; they are quintessentially individualized inquiries.
In advance of the final settlement of the 1998 MedPartners Securities Litigation,
MedPartners issued various press releases and public filings disclosing the purchase of the excess insurance policy and its impact on the liability associated with the 1998 MedPartners Securities Litigation. As described above, at least some of the lawyers and named plaintiffs involved
in the litigation were aware of these filings and press releases. Whether any other class member
reviewed these press releases or public filings or was otherwise aware of the excess insurance
policy can be determined only by examining each class member to understand the documents or
information s/he reviewed, what s/he understood from documents or information, and when s/he
12

In Reynolds Metals, the Supreme Court held:
The elements of a fraud claim under Alabama law are: (a) that the defendant
made a false representation concerning a material fact; (b) which (1) the defendant [either] knew was false when made, or (2) was made recklessly and
without regard to its truth or falsity, or (3) was made by telling [the] plaintiff
that [the] defendant had knowledge that the representation was true while not
having such knowledge; (c) which the plaintiff [reasonably] relied upon; and
(d) damage to the plaintiff proximately resulting from his reliance. 825 So. 2d
at 104-05 (citations and internal quotation marks omitted).
In Ex parte HRS, the Court held:
The elements of fraudulent suppression are (1) that the defendant had a duty to
disclose an existing material fact; (2) that the defendant suppressed that existing
material fact; (3) that the defendant had actual knowledge of the fact; (4) that
the defendant’s suppression of the fact induced the plaintiff to act or to refrain
from acting; and (5) that the plaintiff suffered actual damage as a proximate result of acting or not acting. Although the term “inducement” has often been
used in the description of the fourth element of suppression, it is clear that a
plaintiff’s . . . “reasonable reliance” . . . is an essential element of a suppression
claim. 744 So. 2d at 879 (internal citation omitted).
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developed that understanding. These individualized inquiries alone overwhelm any alleged
common issues associated with Plaintiffs’ claims.
Perhaps even more fundamentally, the reliance element of Plaintiffs’ claims presents
an insurmountable hurdle to their attempt at obtaining class certification. The law in Alabama is
clear: Where there is “material variation . . . in the kinds or degrees of reliance by the person to
whom [alleged misrepresentations or omissions] were addressed,” individualized issues predominate. Ex parte HRS, 744 So. 2d at 880 (quoting FED. R. CIV. P. 23(b)(3) advisory committee’s
note). This is true even where the alleged misrepresentation or omission is common to the entire
class. See, e.g., Reynolds Metals, 825 So. 2d at 105 (“Even if we were to consider [defendant’s]
statement as such a uniform representation . . . the plaintiff employees cannot satisfy their burden
of proof as to reliance without the necessity for individual testimony.”); Ex parte Green Tree,
723 So. 2d at 10 (“Although the [plaintiffs] . . . argue that the fraud was thus uniform, there are
still individual issues as to the element of reliance.”); Alfa Life Insurance Corp. v. Hughes, 861
So. 2d 1088, 1097 (Ala. 2003) (“Even if numerous representations have a ‘common core,’ an
action may still be unsuited for class-action treatment if . . . the degree of reliance varies among
the persons to whom the representations were made.”).
For example, in University Federal Credit Union v. Grayson, 878 So. 2d 280 (Ala.
2003), the Alabama Supreme Court vacated the certification of a class alleging fraudulent misrepresentation arising from a credit union loan program’s charging a $2.50 “filing fee.” Id. at
285. Although the alleged fraud had “a common, uniform ‘core’ or nucleus of facts” — i.e., the
representation of the $2.50 charge as a filing fee — the Court refused to certify the class because
individualized issues of reliance predominated. Id. at 287-89.
In Regions Bank v. Lee, 905 So. 2d 765 (Ala. 2004), a class consisting of bondholders brought suit against the bank trustee of a bond issuance. Plaintiffs alleged fraudulent sup-
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pression arising from the bank’s delay in providing notice of the occurrence of events of default
and its failure to timely exercise remedies under the bond indenture. Id. at 769. In vacating certification for predominance reasons, among others, the Court again highlighted individualized
reliance issues: certain bondholders may have learned of the possibility of default earlier than
when the bank sent official notice, and some bondholders may not have received notice at all due
to their not being registered owners of the bond. Id. at 775 n.10. Furthermore, “individual issues
of fact” existed about whether each bondholder would have acted any differently had he or she
received notice on time. Id. at 776.
Individualized reliance issues similarly predominate in this case. The injury Plaintiffs contend they suffered stems from the fact that they were bound to the settlement in the 1998
MedPartners Securities Litigation. Under the terms of that settlement, each of the proposed class
members in this case had an opportunity to avoid the settlement — and the injury about which
they now complain — by requesting exclusion from the settlement class.13 The basis for any
class member’s decision regarding the exclusion opportunity, and, in turn, the ultimate reason
why the class member was bound to the settlement varies significantly. Some class members
may have not excluded themselves because they were unaware of the settlement entirely; others
may have participated in the settlement with knowledge of the excess insurance policy and a belief that the settlement was fair even in light of that policy; still others may have elected not to
exclude themselves without any regard for the fairness of the settlement but because their policy
or practice is to participate in all class settlement regardless of their financial merit.

13

Some of the proposed class members did just that. Seventy-nine different shareholders submitted
requests for exclusion from the settlement class. (PFF ¶ 251) These shareholders were not bound
by the settlement, yet they are included within Plaintiffs’ proposed class definition. These excluded shareholders certainly did not rely to their detriment on anyone’s understanding regarding
the amount of insurance potentially applicable to the settlement of the 1998 MedPartners Securities Litigation. Because they were excluded from it, these proposed class members were not impacted by the settlement at all.
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Indeed, there are material variations in the kinds and degrees of reliance even among
the few putative class members who have been deposed. Sam Johnson, for example, would have
taken part in and accepted the settlement of the 1998 MedPartners Securities Litigation no matter
what the notice of settlement said, and without any consideration or evaluation regarding the
value of the settlement in light of MedPartners’ financial ability to contribute or against whom he
was entitled to recover; his “policy” on class action notices was, “if I’m asked to sign to join, I
do.” (PFF ¶ 382) James Finney, by contrast, decided to participate because he “thought [MedPartners] had wronged” his medical group during its prior acquisition of the group’s practice.
(PFF ¶ 379) The Birmingham Retirement and Relief System relied on hired experts to receive
notices of settlements and file claims. (PFF ¶¶ 385-87) Meanwhile, John Lauriello relied completely on the advice of his lawyers, Messrs. Haley and North, in deciding to participate. (PFF ¶
125) And Virginia Greene Hoffman, one of the intervenor-plaintiffs, claimed that she did not
submit a claim in the underlying action, never received notice of the settlement and did not know
there had been a settlement at all. (PFF ¶ 389) Plaintiffs’ own expert recognized these individual issues and their significance to Plaintiffs’ attempt at class certification. As he acknowledged
during his deposition, these considerations are unique to each class member, “based on [each
class member’s] own circumstances and their own analysis of what they wanted to do.” (Rubenstein 122) And, these circumstances — necessary to the resolution of each class member’s
claim — could be addressed only by “talking to the individuals or entities who made” the decisions.” (Rubenstein 121) These individualized inquiries preclude a finding of predominance
under Rule 23(b)(3).
In addition to individualized motivations, various class members may have had different levels of knowledge regarding Defendants’ excess insurance. This is important for two
reasons.
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First, whether the statute of limitations has run is a central issue in this case. As noted above, to the extent that, at the time of the settlement, any class member had actual
knowledge of Defendant’s procurement of excess insurance (separate from any knowledge imputed from counsel), that class member’s claim is time-barred. Already, class discovery has revealed that prior to the settlement, one plaintiff in Blankenship read the December 17, 1998,
press release and inquired to his attorney, Alan Gassman, about how MedPartners’ new insurance policy might affect the lawsuits in progress. (PFF ¶ 341) As to that individual, the inquiry
as to when the statute of limitations started to run might be different than that of a putative class
member who knew nothing about the excess insurance. Given the numerous public disclosures
of the excess insurance (see PFF ¶¶ 66-84), it is very likely that other members of the putative
class also were aware of the new policy. Indeed, it was then the practice of MedPartners to
mail its annual report — including the 1998 10-K, which contained express and detailed disclosure of the excess insurance — to each then-current shareholder of MedPartners. That mailing
took place in late April 1999, shortly before Judge Wynn gave preliminary approval to the class
and the notice of class certification and settlement was mailed. (PFF ¶ 80) As a result, in determining the scope of Defendants’ statute of limitations defense, individualized inquiries into each
putative class member’s knowledge of the excess insurance are necessary.
Second, the level of knowledge of each putative class member speaks directly to the
reasonableness of her reliance in deciding to join the settlement. For example, in defending the
case, Defendants will be entitled to inquire whether a putative class member read any or all of
the five public disclosures by MedPartners concerning the excess insurance. A sophisticated putative class member who read all five disclosures and says that s/he thought the settlement was a
good one regardless of how much insurance there was might be differently situated from a class
member who read nothing and had no view about the impact of the excess insurance on the fairness of the settlement. Here, again, an assessment of whether each class member has a claim
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would require an individualized inquiry into the circumstances of each class member’s decision
to participate in the settlement. To perform this inquiry for a class potentially numbering in the
tens of thousands would not only cause “individual issues [to] predominate over the common
claims,” Voyager, 867 So. 2d at 1077, but would derail a trial altogether.
Plaintiffs claim — through their expert Professor William Rubenstein — that the
usual Rule 23(b)(3) problems in fraud cases do not apply to this case because of either the agency relationship between the settlement class in the 1998 MedPartners Securities Litigation and its
counsel or the “fiduciary relationship” between the settlement class and the Court. Plaintiffs are
wrong. Even if the knowledge of an agent or fiduciary is imputed to the principal (here, the class
member) for purposes of a fraud claim, the actual knowledge of the principal is still relevant to
the claim. The principal may have greater knowledge or understanding than his or her agent.
The principal, in that circumstance, surely cannot maintain a claim based on his agent’s ignorance. Similarly, an agent’s alleged reliance on a statement cannot stand in for the principal if, in
fact, the principal relied on other information or statements in making a decision. If an individual member of the putative class had full knowledge of one or more of the five separate disclosures about the excess insurance, interpreted those disclosures to mean that the available insurance was more than sufficient to cover any settlement or judgment, and felt that the $56 million
settlement was fair regardless of the amount of insurance available, those facts would be relevant
to the defense of that individual putative class member’s case.
Plaintiffs’ argument that Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985),
somehow renders these types of individual inquiries violative of due process has it exactly backwards. As we noted in Point II above, Shutts held that in a claim for money damages, it would
have violated due process not to give absent class members a right to opt out before subjecting
them to being bound by the judgment; it further held that due process did not go so far as to require that class members affirmatively opt in in order to be bound by the judgment or settlement
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in the class action. Due process did not go so far as to require opt-ins, the Court said, because
the burdens on an absent class member are few: “Unlike a defendant in a normal civil suit, an
absent class-action plaintiff is not required to do anything. He may sit back and allow the litigation to run its course . . . .” Id. at 810 (emphasis added).
But to say that class members may choose to take passive roles in the class action is
not to say that they must, nor is it to say that every class member makes the same decisions, or
does so for the same reasons. Many absent class members are actively interested in the action,
and, at the very least, read publicly available materials about the defendant in their case — especially annual reports that arrive in their mailboxes. Absent class members must rely on their own
judgment in deciding whether or not to participate in a class action, and their decisions whether
or not to do so, and to what extent, are paradigmatically individual. The Supreme Court in Shutts
was highly protective of the individual choices of individual class members, noting that many
class members there had opted out. 472 U.S. at 813. It would turn the case on its head to preclude individual inquiry into such individual knowledge, motivation, and choices where, as here,
they become relevant in a subsequent action. Nothing in Shutts supports the conclusion that this
Court can ignore these individual issues, or that investigating them would be a violation of due
process.
Nor can Plaintiffs postpone the question of whether individualized reliance issues
predominate, or evade it by way of presumption. The Alabama Supreme Court has expressly
rejected the option of bifurcating fraud class actions to address reliance problems, holding that
the predominance question “should be addressed at the initial stage of the proceeding.” Ex parte
HRS, 744 So. 2d. at 881. Likewise, the Court has rejected any class-wide presumption of reliance — such as the “fraud-on-the-market” theory — in the common-law fraud context. See id. at
880 n.2 (citing Ex parte Exxon Corp., 725 So. 2d 930, 933 n.3 (Ala. 1998)); accord Lee, 905 So.
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2d at 771 (citing Ex parte HRS for the proposition that “the Alabama Court has specifically rejected [the fraud-on-the-market] theory” as applied to common-law fraud).
In a nutshell, because Plaintiffs allege fraud and suppression, they must prove that
each class member was exposed to the same allegedly fraudulent activity and that each class
member reasonably relied on Defendants’ alleged misrepresentations or omissions. And because
Defendants have asserted a statute of limitations defense, the precise factual circumstances surrounding each individual class member’s knowledge of the excess insurance (and when they obtained such knowledge) will be relevant to the defense of this case. The case cannot proceed
without forcing the Court to conduct thousands of individualized inquiries, making certification
inappropriate under Rule 23(b)(3).
B.

Individual Issues Predominate Because the Laws
of Differing States Apply to the Adjudication of
Plaintiffs’ Fraud Claims
The proposed nationwide class also fails to satisfy the predominance requirements of

Rule 23(b)(3) because the Court would be required to apply differing and conflicting laws from
differing states to adjudicate the claims. Because the alleged injury of each of the proposed class
members occurred in that class member’s state of residence, and there are putative class members residing in each of the 50 states, questions of law affecting only individual putative class
members in this case will predominate over any questions common to the putative class.
The Alabama Supreme Court has stated that “a court must, before certifying a class,
make a choice-of-law determination, including a determination of whether variations in state law
defeat predominance.” Ex parte Exxon, 725 So. 2d at 933-34 (vacating order to certify a multistate class because the lower court performed “only a cursory review of the choice-of-law issues”). Alabama’s choice-of-law principles are well settled: “Lex loci delicti has been the rule
in Alabama for almost 100 years. Under this principle, an Alabama court will determine the sub-
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stantive rights of an injured party according to the law of the state where the injury occurred.”
Fitts v. Minnesota Mining & Manufacturing Co., 581 So. 2d 819, 820 (Ala. 1991); accord, e.g.,
Compass Bank v. Snow, 823 So. 2d 667, 675 (Ala. 2001); Etheredge v. Genie Industries, Inc.,
632 So. 2d 1324, 1325 (Ala. 1994).
Alabama courts have consistently held that “the state where the injury occurred in a
fraud claim is the state in which the plaintiff suffered the economic impact,” Glass v. Southern
Wrecker Sales, 990 F. Supp. 1344, 1348 (M.D. Ala. 1998) (emphasis added) (Alabama law applied to fraud claims because, although the transaction and alleged misrepresentation occurred in
Georgia, plaintiff’s place of business and any alleged economic loss occurred in Alabama), aff’d,
163 F.3d 1361 (11th Cir. 1998); accord, e.g., G.F. Kelly Trucking, Inc. v. U.S. Xpress Enterprises, Inc., 2007 WL 3227390, at *7 (M.D. Ala. Oct. 30, 2007) (Alabama law governed fraud
claims where the plaintiff’s principal place of business was in Alabama and there was no evidence to suggest that it felt any economic impact in any other state), aff’d, 281 Fed. Appx. 855
(11th Cir. 2008); In re Trinsic, Inc., 2008 WL 2115336, at *3 (Bankr. S.D. Ala. May 19, 2008)
(applying Louisiana law to fraud claims because the allegedly defrauded party was located in
Louisiana, all of its banking was transacted in Louisiana, and all of its principals who may have
suffered financially from the claims resided in Louisiana).
In this case, the putative class includes members residing in all fifty states, so that the
laws of all fifty states will have to be considered to evaluate the proposed class members’ claims
here. It is irrelevant that the allegedly fraudulent statement(s) may have been made in Alabama.
Under Alabama’s well-settled choice-of-law principles, “it is not the site of the alleged tortious
act that is relevant, but the site of the injury” — i.e., the state in which the economic impact is
felt — that determines which law will govern the claims. Glass, 990 F. Supp. at 1347. The site
of the economic impact for each purported class member will most likely be the state in which
that member resides, unless there is evidence to prove that the economic impact occurred in a
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different state. “The plaintiffs have the burden to demonstrate that a class certification is proper
under Rule 23,” which includes submitting evidence regarding which states’ laws govern the
case and the differences in those laws. Ex parte Green Tree, 723 So. 2d at 10-11. The Plaintiffs
have submitted no evidence to suggest that the laws of Alabama could apply to all of the class
members, even those that reside in another state or have had virtually no contact with Alabama.
The law governing fraud claims varies — and, in many instances, conflicts in material ways — from state to state. For example, New York, Ohio, and West Virginia apply a “justifiable reliance” standard, see, e.g., Kaufman v. Cohen, 760 N.Y.S.2d 157, 165 (N.Y. App. Div.
2003); Geo-Pro Services v. Solar Testing Laboratories, Inc., 763 N.E.2d 664, 673 (Ohio Ct.
App. 2001); Wilt v. State Automobile Mutual Insurance Co., 506 S.E.2d 608, 611 (W. Va. 1998),
whereas Alabama specifically rejected the “justifiable reliance” standard in favor of a “reasonable reliance” standard, see, e.g., Foremost, 693 So. 2d at 421. A Maryland plaintiff must establish a “right to rely” on the purported misrepresentation, see Alleco Inc. v. Harry & Jeanette
Weinberg Foundation, 665 A.2d 1038, 1047 (Md. 1995), while Florida requires simply “action
by the plaintiff in reliance on the correctness of the representation,” Mosley v. American Medical
Int’l, Inc., 712 So. 2d 1149, 1151 (Fla. Dist. Ct. App. 1998). Materiality is another area on
which states differ. Alabama, like many states, requires that the misrepresentation or suppressed
fact be “material,” see Foremost, 693 So. 2d at 422-23, whereas Maryland and Florida do not list
materiality as an element, see, e.g., Alleco, 665 A.2d at 1047 (the plaintiff must prove “a false
representation” by the defendant); Mosley, 712 So. 2d at 1151 (plaintiff must prove “a false
statement of fact”).
As this brief and incomplete survey of state fraud law shows, certification of this
proposed nationwide class will require application of differing law, which defeats the predominance requirement of Rule 23(b)(3). Indeed, the Alabama Supreme Court has stated that it has
“grave concerns as to whether any national class of plaintiffs in an action involving the applica-
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tion of differing laws of numerous states can satisfy” the predominance requirement. Green
Tree, 723 So. 2d at 11. In Green Tree, the Court vacated an order certifying a nationwide class
because the lower court issued the order “without identifying the variations in state law presented
by the fact that this certification would create a nationwide class of plaintiffs, and . . . that could
effectively convert this purported class action into a multitude of individual cases.” Id. In this
case, the need to apply numerous different state laws with highly fact-specific inquiries, such as
with regard to reliance, swamp any common issues and defeat a finding of predominance.14
IV.
PUTATIVE CLASS COUNSEL FAIL THE ADEQUACY
REQUIREMENT OF RULE 23(A)(4)
Putative Class Counsel in this case — the Hare Wynn, North, and Somerville Firms
— cannot satisfy the requirement of ALA. R. CIV. P. 23(a)(4) that they “fairly and adequately
protect the interests of the class.” To do so, the attorneys who represent the plaintiffs must “be
qualified, experienced, and generally able to conduct the litigation and . . . the class representative [must] not have interests antagonistic to those of the class.” Regions Bank v. Lee, 905 So.
2d 765, 770 (Ala. 2004) (citing Amchem Products, Inc. v. Windsor, 521 U.S. 591 (1997)); Ex
parte GEICO, 729 So. 2d at 309. If Putative Class Counsel cannot meet this requirement, the
putative class must not be certified. See Gomez v. St. Vincent Health, Inc., 649 F.3d 583, 592-93
(7th Cir. 2011) (affirming the district court’s determination “that proposed class counsel was an
inadequate representative of the proposed class and that certification had to be denied according-

14

The application of numerous state laws in this case also calls into question both the adequacy of
the putative class representatives, all of whom filed statements of claim listing Birmingham addresses (PFF ¶¶ 373-75), and the typicality of their claims. The class representatives’ claims
would all be governed by Alabama law, which, as noted above, differs from the laws of many
other states in material ways. They cannot adequately represent class members whose claims will
be governed by different laws that may require examination into different issues and facts. Nor
are the named plaintiffs’ claims typical of those of out-of-state absent class members.
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ly”); Culver v. City of Milwaukee, 277 F.3d 908, 913 (7th Cir. 2002) (where proposed class
counsel “is not an adequate representative of the interests of the class as a whole, realism requires that certification be denied”); Lewis v. National Football League, 146 F.R.D. 5, 12
(D.D.C. 1992) (“As the court finds that plaintiffs’ counsel is inadequate, it cannot certify the
class.”); In re Omnitrition International, Inc. Securities Litigation, 1994 WL 476694, at *7 (N.D.
Cal. Aug. 19, 1994) (noting that plaintiffs’ counsel’s misconduct in the litigation before the
court “raise[s] serious questions as to their ethical training as well as their competency to serve
as counsel in [future] class actions”), vacated in part on other grounds, 1995 WL 626529 (N.D.
Cal. Feb. 21, 1995).
Here, as the Supreme Court has already recognized, Ex parte Caremark, 956 So. 2d
at 1128, Putative Class Counsel come to this case burdened by the fact that their own actions,
inactions, and alleged misconduct in the underlying action will be a central issue in this case.
Indeed, as a result of their involvement in the 1998 MedPartners Securities Litigation, the Hare
Wynn and North Firms:
•

•

•

•

have a “material limitation” conflict of interest in violation of Rule 1.7(b) of
the Alabama Rules of Professional Conduct by virtue of the fact that they will
be forced to defend their actions as counsel for plaintiffs in the underlying
1998 MedPartners Securities Litigation;
breached their duties to the class in the 1998 MedPartners Securities Litigation by taking a fee out of the class recovery while failing to make any independent determination that the settlement in that case was fair and reasonable;
violated Alabama Rule of Professional Conduct 5.4(a) by sharing their legal
fees with their client, John Lauriello, in the 1998 MedPartners Securities Litigation without court approval; and
violated Alabama Rule of Professional Conduct 1.5(e) by taking a fee in connection with matters that they did not work on or refer to anyone else, without disclosing that fee arrangement to either their clients or the Court.
Both the Hare Wynn and Somerville Firms are also conflicted as a result of a prior

representation of MedPartners’ former General Counsel, J. Brooke Johnston, in a case against
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MedPartners that, under Alabama Rule of Professional Conduct 1.9(b), prevents them from using
confidential information that they received from Johnston against MedPartners in this matter. In
addition, all Putative Class Counsel have acted adversely in this case to the putative class they
seek to represent by (i) appearing on behalf of John Lauriello as a defendant and negotiating a
dismissal with prejudice for Mr. Lauriello for no consideration and (ii) entering into a “Lead
Counsel Agreement” with counsel for the Intervenors that required both sets of lawyers to drop
serious allegations relating to the adequacy of class counsel against the other in exchange for an
agreed-upon division of any attorneys’ fees requested in this case. If appointed as class counsel,
they will have to burden the interests of the putative class yet again at the trial when they are
called as fact witnesses to provide material testimony that is potentially adverse to the putative
class’ interests in violation of Rule 3.7 of the Alabama Rules of Professional Conduct. Given all
of the above, Putative Class Counsel cannot adequately serve as counsel for a class in this case.
In light of the foregoing, and as shown in detail in the sections that follow, Plaintiffs’
assertion (Pl. Br. 128) that counsel enjoy a rebuttable presumption of adequacy would be beside
the point even if it were correct, because any such presumption would be rebutted multiple times
over on the facts of this case. But, of course, Plaintiffs’ assertion is not correct. Plaintiffs quote
McLaughlin on Class Actions § 4:38 to the effect that “many courts adopt a rebuttable presumption that counsel is adequate,” but — in a passage Plaintiffs do not quote — the section continues
and suggests that those courts adopting such a presumption are wrong:
Decisions presuming adequacy of counsel appear to be inconsistent with . . .
Rule 23(a)(4), which mandates an inquiry, not a presumption, designed to ensure
that the interests of all class members are adequately represented and are sufficiently cohesive to justify treatment of the case as a class action. It also “inverts
the well-established rule that the party seeking certification bears the burden of
establishing all elements of Rule 23(a).” As the Supreme Court has stated, Rule
23(a)(4) requires the judge “to evaluate carefully the legitimacy of the named
plaintiff’s plea that he is a proper class representative” and to insist on “actual,
not presumed, conformance with Rule 23(a).” McLaughlin on Class Actions §
4:38 (emphasis added).
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The Hare Wynn and North Firms Did Not Fulfill
Their Duties to the Settlement Class During the
1998 MedPartners Securities Litigation.
As the Supreme Court earlier made clear in this case, “Lauriello and his counsel are

alleged to have, at a minimum, acted negligently in not discovering the fraud [alleged to have
occurred in connection with the 1998 MedPartners Securities Litigation].” Ex parte Caremark,
956 So. 2d at 1128. That allegation alone is sufficient to render Putative Class Counsel inadequate, as it will constantly require Putative Class Counsel to defend their prior actions in the underlying 1998 MedPartners Securities Litigation and, as such, constitutes a “material limitation”
conflict under Rule 1.7(b) of the Alabama Rules of Professional Conduct. As the ABA’s commentary on Rule 1.7 makes clear, “[e]ven where there is no direct adverseness, a conflict of interest exists if there is a significant risk that a lawyer’s ability to consider, recommend or carry
out an appropriate course of action for the client will be materially limited as a result of the lawyer's other responsibilities or interests.” Because Putative Class Counsel understandably will be
inclined to defend their own actions and those of their co-counsel in the underlying matter, they
are constrained in their ability to advocate for the putative class. That would be true even if, in
the end, Putative Class Counsel were able to demonstrate that they and the other lawyers representing the class did not violate any ethical rules in the underlying action. (See Morgan Report15
¶¶ 6(a), and 6(b); Morgan 124, 132, 141, 194-95)
The proof will be, however, that Putative Class Counsel did breach their duties to the
class in the 1998 MedPartners Securities Litigation, and they repeatedly crossed the lines imposed by the rules of professional responsibility throughout the course of that litigation. As a
result, their inability to adequately represent the putative class here is even clearer. These are not

15

The Morgan Report is included within Exhibit 214.
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minor distractions from unrelated cases that can be shunted aside as Plaintiffs suggest (see Pl. Br.
141-43). They are core breaches of duty to the very class that counsel now seek to represent.
1.

The Hare Wynn and North Firms Failed to
Ascertain the Fairness and Adequacy of the
Settlement.
The Hare Wynn and North Firms owed a fiduciary duty to the alleged class in the

1998 MedPartners Securities Litigation the moment they filed a putative class complaint on behalf of John Lauriello, Lauriello v. MedPartners, Inc., et al., CV-98-98 (Jefferson Co. Circuit
Court) (“Lauriello I”). (PFF ¶ 36) By virtue of having filed that complaint, the Hare Wynn and
North Firms undertook a duty to the class “not to prejudice the interests that putative class action
members have in their class action litigation.” Schick v. Berg, 2004 WL 856298, at *6 (S.D.N.Y.
April 20, 2004), aff’d, 430 F.3d 112 (2d Cir. 2005); 3 William B. Rubenstein, Alba Conte, and
Herbert Newberg, Newberg on Class Actions § 7:28 (4th ed. (2011)) (noting duty of class representatives to adequately protect the interests of the class upon filing a complaint in a proposed
class action).16
The Hare Wynn and North Firms’ duties to the class in the 1998 MedPartners Securities Litigation were heightened by two additional facts. First, those firms had entered into a
Joint Prosecution Agreement with the lawyers from Milberg Weiss (PFF ¶ 37), who negotiated
16

Accord, e.g., Piambino v. Bailey, 757 F.2d 1112, 1144 (11th Cir. 1985) (“[B]y asserting a representative role on behalf of the alleged class as Lead Counsel did when they filed this suit, Lead
Counsel voluntarily accepted a fiduciary obligation towards the members of the putative class
they undertook to represent.”) (brackets, citations, and internal quotation marks omitted); In re
GMC Pick-Up Truck Fuel Tank Products Liability Litigation, 55 F.3d 768, 801 (3d Cir. 1995)
(“Beyond their ethical obligations to their clients, class attorneys, purporting to represent a class,
also owe the entire class a fiduciary duty once the class complaint is filed.”); Dondore v. NGK
Metals Corp., 152 F. Supp. 2d 662, 665 (E.D. Pa. 2001) (“[P]utative class members stand at least
in a fiduciary relationship with class counsel.”); Stone v. Advance America, 2009 WL 4722924, at
*3 (S.D. Cal. Dec. 4, 2009) (“[i]t is well established that counsel for plaintiff has a fiduciary relationship with putative class members” prior to class certification); Her v. Regions Financial
Corp., 2007 WL 2806558, at *2 (W.D. Ark. Sept. 25, 2007) (prior to class certification, “Plaintiff’s counsel is acting in a fiduciary or representative capacity as the representative of the putative class”).
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and documented the global settlement of the 1998 MedPartners Securities Litigation. (PFF
¶¶ 87, 89). Under that agreement, the Hare Wynn, North, and Milberg Weiss Firms agreed to
jointly prosecute any cases brought by either firm in connection with the 1998 MedPartners Securities Litigation and to “jointly supervise and manage” all such cases. (PFF ¶ 37-38) No
commitments could be made in the cases and no material steps could be taken by any of the three
firms without the consent and agreement of all of the firms. (PFF ¶ 38) The Agreement thus
extended the duties already owed by the Hare Wynn and North Firms to the settlement class represented by Milberg (PFF ¶¶ 119-20), particularly in view of the contractual right it gave the
Hare Wynn and North Firms to prevent the settlement from going forward if they believed it was
not in the best interests of the class. See, e.g., In re General Motors Corp. Engine Interchange
Litigation, 594 F.2d 1106, 1125 (7th Cir. 1979) (reversing approval of class settlement where
attorneys who were not part of negotiations but who had right to veto them were denied discovery as to the negotiations, noting that those attorneys “needed to consider” the negotiations “before exercising their fiduciary duties to the class by accepting the settlement”); Huber v. Taylor,
469 F.3d 67, 81 (3d Cir. 2006) (attorneys who entered into agreements regarding representation
of a client owe that client a fiduciary duty).
Second, the Hare Wynn and North Firms received a substantial fee in those cases of
$2,543,458.00 — approximately $1,713,258 of which pertained to the settlement of the 1998
MedPartners Securities Litigation. (PFF ¶ 274). As both class counsel Gene Cauley and Plaintiffs’ class action expert Professor Rubenstein admitted, given their acceptance of a substantial
fee, the Hare Wynn and North Firms owed a duty to the settlement class to determine the fairness
and adequacy of the settlement. (Compare PFF ¶ 274 (amount of fee) with PFF ¶¶ 139-46, 161-
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67, 170, 172-74, 176-88, 192, 194 (failure to assess adequacy); Cauley 322-24; Rubenstein 15961.)17
But the Hare Wynn and North Firms did not do the work necessary to inform themselves as to the adequacy of the settlement. They did not monitor MedPartners’ public filings
and disclosures during the litigation, notwithstanding that they concede that it is a good practice
for plaintiffs’ securities lawyers to do so, and they now claim not to have seen any of the numerous public disclosures made by MedPartners about the excess insurance. (PFF ¶¶ 147-53, 16869, 189-91) And even though they acknowledge knowing that there was excess insurance available for a settlement or judgment — see PFF ¶ 364 (“Of course, we knew there was excess coverage. Everybody knew that because they had these press releases”)18 — none of the lawyers at
the Hare Wynn and North Firms did anything other than attend the settlement hearings to confirm the amount of available insurance in connection with the settlement of the 1998 MedPartners Securities Litigation — a fact that, on Plaintiffs’ view of the case,19 would have been significant in evaluating the fairness of the settlement.
Moreover, other, somewhat similarly-situated lawyers — i.e., other lawyers for
plaintiffs in the 1998 MedPartners Securities Litigation who were not appointed class counsel —
did raise the issue to the lawyers representing the class. In response to the December 17, 1998
17

18

19

Neither Plaintiffs’ expert nor the facts support counsel’s contention that they had no duty to the
class because the Lauriello case had been dismissed by the trial court. The dismissal was on appeal at the time of the settlement, and the settlement explicitly required that that appeal be voluntarily dismissed, just like all the cases which were pending in the trial courts.
Mr. Haley testified at his November 10, 2010 deposition, contrary to his statement in open court
in this case, that although he did, in fact, know there was excess insurance, he was not part of the
“everybody” who knew because of the press releases. (PFF ¶ 365) If he had seen the press release, of course, he would have known — as Toll and Squitieri did — that the insurer was now
fully responsible for any settlement or judgment.
As noted in the introduction to this brief, Defendants contend that the settlement amount was fair
(indeed, generous) entirely independent of the amount of available insurance, so there are no
damages in any event. But with Plaintiffs asserting that the settlement was insurance-driven, they
must accept that their duty to evaluate the settlement comprised a duty to know what the insurance was.
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press release, as noted above, Steven Toll and Lee Squitieri expressly asked Neil Selinger, Gene
Cauley, and Bill Lerach how much available insurance there was, requested copies of MedPartners’ insurance policies, and demanded an explanation as to how the proposed settlement could
be considered fair in light of MedPartners’ public announcements about the excess insurance.
(PFF ¶¶ 195-207) In contrast, the Hare Wynn and North Firms, who had leverage that Toll and
Squitieri did not — a signed contract with Lerach’s firm that gave them absolute veto power over
any settlement — did not ask Milberg Weiss or anyone else anything about the available insurance. (PFF ¶¶ 143-45, 161, 163-67, 177-79, 182-84, 186, 194) Nor did they do anything else to
evaluate the fairness and reasonableness of the proposed settlement.20

(PFF ¶¶ 139-42, 146,

162, 170, 172-74, 176, 180-81, 185, 187-88, 192) They did show up at the final fairness hearing
— not to comment on the fairness or reasonableness of the proposed settlement, but rather to advise Judge Wynn that they had a fee dispute with Bill Lerach’s firm over their share of the attorneys’ fees.
The Hare Wynn and North Firms argue that they were not obligated to evaluate the
fairness of the proposed settlement because they were relying on other lawyers for the settlement
class — including those with whom they were fighting about fees and whom they now claim
were freezing them out — to perform such evaluations. (PFF ¶¶ 171, 175) The facts, however,
do not support that argument. The lawyers for the settlement class deny that they ever had such
an arrangement with the Hare Wynn and North Firms. (PFF ¶ 193) But even if other law firms
had agreed to take the lead in doing such diligence, the Hare Wynn and North Firms were re20

They did call Bill Lerach of Milberg Weiss and follow up with a memo requesting some documents. (PFF ¶¶ 154-55) Jim Gunther, who made the call, has no recollection of the conversation.
(PFF ¶ 156) Although Lerach responded to the request by having Keith Park send Gunther a
draft of the Stipulation of Settlement, Gunther has no recollection of having received or reviewed
it, and does not know who, if anyone, at Hare Wynn did. (PFF ¶¶ 157-58) Park does not recall
ever receiving any follow-up from Gunther. (PFF 160)
At the North firm nobody did any independent work to assess the insurance coverage or, indeed,
any other aspect of the settlement. (PFF 174, 176)
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quired, at least, to press those firms for details as to what diligence was actually done. Huber,
469 F.3d at 81-82 (holding that duties of co-counsel are “a joint obligation” and that “[e]ven if
the duty of disclosure is itself delegable, the duty of loyalty is inherently not, and in this case disclosure was necessary to fulfill the duty of loyalty”).
Had they done so, they would have learned that, as class counsel Gene Cauley now
candidly acknowledges, the due diligence carried out by plaintiffs’ counsel in the 1998 MedPartners Securities Litigation was inadequate to the extent that anyone on the Plaintiffs’ side doubted
whether $65/$56 million was a fair and reasonable settlement:
[I]t was important that someone, at a minimum, someone from my lawyers’ constituency from my case, have their hands on the actual policy. . . . I wish that I
would have reviewed the policies with my own hands, gotten copies of the policies with my own hands, each of them; the excess policy as well as the $50 million policy. In retrospect . . . I should have looked at that with my own eyes. I
didn’t do that. (Cauley 195-96)
Putative Class Counsel’s suggestion that they could not have done confirmatory discovery because the Lauriello I case had been dismissed and was on appeal at the time of the settlement is without merit. Confirmatory discovery is routinely permitted in class actions that settle while a case is on appeal. See, e.g., In re Insurance Brokerage Antitrust Litigation, 2009 WL
411877, at *7 (D.N.J. Feb. 17, 2009) (confirmatory discovery conducted for settlement of class
action alleging antitrust and other violations while the case was pending appeal from an order to
dismiss); In re Merrill Lynch & Co. Research Reports Securities Litigation, 2007 WL 313474, at
*16 (S.D.N.Y. Feb. 1, 2007) (confirmatory discovery conducted for settlement of securities class
action while the case was pending appeal from an order to dismiss); In re Bristol-Myers Squibb
Securities Litigation, 361 F.Supp.2d 229, 235 (S.D.N.Y 2005) (confirmatory discovery conducted for settlement of securities class action while the case was pending appeal from an order to
dismiss).
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There is no evidence in the record that confirmatory discovery as to insurance was
ever performed. (PFF ¶ 136)
The failure of the Hare Wynn and North Firms to investigate the amount of insurance available for settlement, or to ensure that others with whom they had a contractual relationship had adequately done so, was contrary to their duties to the settlement class (and to Lauriello,
acknowledged as the Hare Wynn and North Firms’ client) in the 1998 MedPartners Securities
Litigation — particularly in view of their admission and representation to this Court that they
were aware of the existence of excess insurance at the time. They are, thus, inadequate to represent the putative class in this case. See Churchfield v. Wilson, 2002 WL 358778, at *3 (Cal. Ct.
App. Mar. 7, 2002) (affirming disqualification of class counsel where, among other things, class
counsel “breached his fiduciary duties to clients in other cases”); In re Omnitrition International,
Inc. Securities Litigation, 1994 WL 476694, at *7 (N.D. Cal. Aug. 19, 1994) (noting that plaintiffs’ counsel’s misconduct in the litigation before the court “raise[s] serious questions as to their
ethical training as well as their competency to serve as counsel in [future] class actions”), vacated in part on other grounds, 1995 WL 626529 (N.D. Cal. Feb. 21, 1995).
Equally significant, that these firms will be forced to defend their own actions in the
underlying litigation at issue in this case presents them with a “material limitation” conflict of
interest under Rule 1.7(b) of the Alabama Rules of Professional Conduct. That Rule provides:
(b)

A lawyer shall not represent a client if the representation of that client may
be materially limited by the lawyer’s responsibilities to another client or to
a third person, or by the lawyer’s own interests, unless:
(1)

The lawyer reasonably believes the representation will not be adversely affected; and

(2)

The client consents after consultation. When representation of multiple clients in a single matter is undertaken, the consultation shall
include explanation of the implications of the common representation and the advantages and risks involved.
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Conflict-free representation requires that a lawyer be able to act in the interests of his
or her client, even if it sometimes means criticizing the work of the client’s lawyers in an earlier
matter. Here, given both the Hare Wynn and North Firms’ involvement in the underlying litigation and their close association with counsel that negotiated the global settlement that is at issue
in this case, they will be less likely, and frankly unable, to criticize their own work or that of
their co-counsel than conflict-free counsel would be. Because the reputations of the Hare Wynn
and North Firms will be at stake, there is a clear conflict between the “lawyer’s own interest”
within the meaning of Rule 1.7(b) and that of the putative class here. (Morgan Report ¶¶ 6, 6(a),
and 6(b); Morgan 129, 132, 141, 194-95); see ALA. R. PROF. CONDUCT 1.7 cmt (“If the probity
of a lawyer’s own conduct in a transaction is in serious question, it may be difficult or impossible
for the lawyer to give a client detached advice.”); George v. McClure, 266 F. Supp. 2d 413, 419
(M.D.N.C. 2001) (in suit alleging fraud in settlement of prior litigation, disqualifying defendant’s counsel under, among other things, North Carolina Revised Rule of Professional Conduct
1.7, because “[counsel] was involved in the settlement process and allegedly was aware of misrepresentations made by others and made misrepresentations himself in that context”).
2.

The Sharing of Legal Fees with Client Lauriello
Violated Alabama Rule of Professional Conduct
5.4(a).
It is undisputed that Lauriello received more money than the distribution amount he

was to receive from the 1998 MedPartners Securities Litigation claims administrator, and that
this extra money came from the Hare Wynn and North Firms’ attorneys’ fees. (PFF ¶¶ 306-19)
By taking a portion of the 1998 MedPartners Securities Litigation attorneys’ fees and using it to
make John Lauriello whole by paying him over $76,000 — many multiples of (more than 30
times) his allowed distribution from the 1998 MedPartners Securities Litigation settlement fund
(see PFF ¶¶ 307, 310, 313-19) — the Hare Wynn and North Firms violated Alabama Rule of
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Professional Conduct 5.4(a), which says that “[a] lawyer or law firm shall not share legal fees
with a non-lawyer.”
In a class action, any extra compensation to a named plaintiff must come not from
the award of attorneys’ fees but rather must be approved separately by the court. See Holmes v.
Continental Can Co., 706 F.2d 1144, 1148 (11th Cir. 1983) (“[A] disparate distribution favoring
the named plaintiffs requires careful judicial scrutiny into whether the settlement allocation is
fair to the absent members of the class. Courts have refused to approve settlements on the
ground that a disparity in benefits evidenced either substantive unfairness or inadequate representation.”). Here, however, the Hare Wynn and North Firms gave a portion of their attorneys’
fees to a named plaintiff without notifying the Court, their co-counsel or, so far as the record appears, any other class members. (PFF ¶¶ 312-15, 320-22) The payment was not a “reduction” of
their fee, as the Hare Wynn and North Firms have attempted to characterize it in deposition.
(PFF ¶ 312) If it were, the payment should have been applied to the benefit of the entire class,
not to Lauriello alone. (Morgan Report ¶ 9(c)) In any event, such attempts to re-label fee sharing do not cure a fee-sharing violation under Alabama law. See Alabama State Bar, Office of
General Counsel Opinion No. 1995-02 (“The Disciplinary Commission does not believe that you
can escape Rule 5.4(a) by calling fees for legal work associated with a financial real estate transactions [sic] ‘settlement fees’ rather than ‘attorney’s fees.’”).
Nowhere in the Complaint or Amended Complaint in this action is the payment to
Lauriello disclosed. In fact, the operative Complaint affirmatively alleges in paragraphs 20 and
52 that Lauriello was damaged (which he was not, because he was made whole by his lawyers)
and that his claims were typical of those of the putative class (which they are not, because nobody made anyone else whole).
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Other attorneys in the 1998 MedPartners Securities Litigation understood that making such payments to their clients required court approval. Gene Cauley did apply for an “incentive award” on behalf of his client, Isabel Griffin. Ms. Griffin was a TAPS plaintiff who was
actively involved in the litigation and who sat for her deposition while her husband was dying of
cancer (PFF ¶ 302-03), yet the amount she received — $25,000 — was less than a third of the
amount received by Mr. Lauriello (PFF ¶ 305) — a common stock plaintiff who had done nothing after his Complaint was filed to benefit the class.21
In a case about (in Plaintiffs’ view) what a judge was and was not told, Plaintiffs’
counsel cannot adequately represent the class if there is even a hint that they themselves withheld
information from the same judge, in the same litigation.
3.

The Fee Sharing Agreement with Milberg Weiss
Violated Alabama Rule of Professional Conduct
1.5(e).
The Hare Wynn and North Firms’ division of the class action fee in connection with

the 1998 MedPartners Securities Litigation with the Milberg Weiss firm violated Alabama Rule
of Professional Conduct 1.5(e). The fee split in question was governed by a January 20, 1998
“Joint Prosecution Agreement,” pursuant to which the firms agreed to “jointly supervise and
manage” all cases filed by any of the firms in connection with the 1998 MedPartners Securities
Litigation and to “pool all legal fees and amounts awarded to any of the Firms in any MedPartners Litigation and divide such fees and amounts as follows: (i) 60% to the Milberg Firm and

21

Bill Lerach, the Milberg Weiss partner who negotiated the 1998 MedPartners Securities Litigation settlement on behalf of the plaintiff class (PFF ¶ 87), has spent time in prison for paying undisclosed kickbacks to his class action clients. See Patrick Dillon & Carl M. Cannon, Circle of
Greed 428-29, 446, 450-51 (2010). Mr. Lerach’s crime involved lying to a court, as opposed to
non-disclosure. He pleaded guilty to a conspiracy to, among other things, “make false material
declarations under oath in proceedings before and ancillary to courts of the United States.” (See
Ex. 1001 ¶ 3(a)(ii) & Information ¶ 1(b))
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(ii) 40% to the North and Hare Wynn Firms.”22 (PFF ¶¶ 37-38) In the end, the Hare Wynn and
North Firms received a substantial fee in connection with matters on which they had done no
work and did not even know had been filed. There also is no evidence that that fee arrangement
was ever disclosed or consented to by the relevant clients. Given these facts, the acceptance of
fees in the matters on which they did no work violated Rule 1.5(e).
(a)

The Receipt of Fees from the Padilla and
Blankenship Cases Violated Alabama
Rule of Professional Conduct 1.5(e).

The Joint Prosecution Agreement failed to comply with the requirements of Alabama
Rule of Professional Conduct 1.5(e), which states:
A division of fee between lawyers who are not in the same firm, including a division of fees with a referring lawyer, may be made only if:
(1)

22

Either
(a)

the division is in proportion to the services performed by
each lawyer, or

(b)

by written agreement with the client, each lawyer assumes
joint responsibility for the representation, or

(c)

in a contingency fee case, the division is between the referring or forwarding lawyer and the receiving lawyer;

(2)

The client is advised of and does not object to the participation of
all the lawyers involved;

(3)

The client is advised that a division of fee will occur; and

(4)

The total fee is not clearly excessive.

The parties to the Joint Prosecution Agreement later modified these percentages to give Milberg
Weiss an extra 5% share of the attorneys’ fees, making the final split 65% to 35%. (PFF ¶¶ 21820, 274)
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In other words, a fee division must satisfy one of the prongs of subparagraph (1) and each of
subparagraphs (2), (3), and (4). The Joint Prosecution Agreement as it operated here does not
begin to pass muster under this test.
The Hare Wynn Firm and North Firm received $2,543,458 in attorneys’ fees, which
were provided to them in connection with three separate matters: Lauriello I (a class action
brought by the Hare Wynn Firm and North Firm), Padilla (a class action brought by the Milberg
Weiss firm), and Blankenship (an individual action brought by the Milberg Weiss firm). (PFF
¶¶ 274-75) The Hare Wynn Firm and North Firm did not refer the Blankenship or Padilla matters to Milberg Weiss. (PFF ¶¶ 280-82, 285, 288-89) The Hare Wynn Firm and North Firm not
only did no work on the Blankenship and Padilla matters, they did not even know about the existence of those matters until after an agreement was reached to settle them. (PFF ¶¶ 280-82)
Moreover, there is no evidence that the clients in the Padilla and Blankenship matters were ever
informed, let alone consented to, the fees being paid to the Hare Wynn Firm and North Firm in
connection with their cases. (PFF ¶¶ 278, 283-87, 290-291, 293-94)
On these facts, the fee arrangement violates (a) Rule 1.5(e)(1)(a), because the Hare
Wynn Firm and North Firm performed no services in connection with the Blankenship and Padilla cases, yet took a substantial fee for them; (b) Rule 1.5(e)(1)(b), because there was no written agreement between the Hare Wynn Firm and North Firm and either the Blankenship or Padilla plaintiffs providing for them to assume joint responsibility with Milberg Weiss for the representation; (c) Rule 1.5(e)(1)(c), because the Hare Wynn Firm and North Firm did not refer the
Blankenship or Padilla plaintiffs to Milberg Weiss; (d) Rule 1.5(e)(2), because neither the
Blankenship nor Padilla plaintiffs were advised of or consented to the Hare Wynn Firm and
North Firm’s participation in their case; (e) Rule 1.5(e)(3), because none of the clients in the
Blankenship and Padilla matters was advised of the fee split; and (f) Rule 1.5(e)(4), because a
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fee for over $1 million in connection with cases that a firm did not refer, did no work on, and
was even unaware of, is excessive on its face.
(b)

The Hare Wynn Firm and North Firm
Breached Their Duty of Disclosure to the
Court.

The Hare Wynn Firm and North Firm’s failure to provide information about work
done on the underlying cases also calls their adequacy into question. The Court asked for such
information in a May 10, 1999 Order. (PFF ¶ 221; Ex. 107 (asking for “detailed affidavits . . . of
descriptions as to the case preparation, discovery and issues resolved, in addition to meaningful
compensable time spent by attorneys and paralegals involved herein on the above descriptions of
work performed.”) Neither the Hare Wynn Firm nor North Firm provided the information requested in connection with their services.23 Indeed, neither firm even attempted to quantify its
time in connection with the matter. (PFF ¶¶ 54-56, 223-27, 236-59)
Lawyers that act as plaintiffs’ counsel in a class action are charged with an obligation, “as officers of the court to be sure that the court, in passing on its fee application, has all the
facts.” Lewis v. Teleprompter Corp., 88 F.R.D. 11, 18 (S.D.N.Y. 1980). This is because, once
class counsel applies to a court for attorneys’ fees, the court has a “duty to investigate the provisions of the suggested settlement” and must “explore the manner in which fees of class counsel
are to be paid and the dollar amount for such services.” Strong v. BellSouth Telecommunications, Inc., 137 F.3d 844, 849 (5th Cir. 1998) (quoting Foster v. Boise-Cascade, Inc., 420 F.
Supp. 674, 680 (S.D. Tex. 1976), aff’d, 577 F.2d 335 (5th Cir. 1978)). The Court can fulfill this
function only if it is fully informed of all material facts. Therefore, the Hare Wynn Firm and
North Firm had a duty to disclose the time they spent on the case, and full disclosure would have
23

The North firm did submit a claim for their expenses, which came to less than $8,000. (PFF
¶¶ 226-27)
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required them to provide the Court with the precise terms — and not just the existence — of their
Joint Prosecution Agreement to the Court during the settlement and fee hearings at the conclusion of the 1998 MedPartners Securities Litigation. This they failed to do.
As with their failure to disclose their improper payment to named plaintiff John
Lauriello, the Hare Wynn Firm and North Firm’s failure to provide information in response to
the Court’s May 10, 1999 Order precludes a finding that they are adequate to represent the putative class. After all, one of the Plaintiffs’ contentions here is that the Defendants failed to provide information to the Court in response to this very same May 10 Order. How can these lawyers effectively charge the Defendants with not responding to this Order when they themselves
admittedly ignored it?
(c)

The Hare Wynn Firm and North Firm
Breached Their Duty to the Class Not to
Overreach.

By accepting a percentage of the total attorneys’ fee award that far outweighed the
work they performed in the 1998 MedPartners Securities Litigation, the Hare Wynn Firm and
North Firm breached their duty to the class not to overreach. See Lewis, 88 F.R.D. at 18 (plaintiffs’ counsel in a class action has a “fiduciary duty to the shareholder class not to overreach”);
Allapattah Services, Inc. v. Exxon Corp., 454 F. Supp. 2d 1185, 1226 (S.D. Fla. 2006) (same); In
re Herald, Primeo, & Thema Securities Litigation, 2011 WL 4351492, at *7 (S.D.N.Y. 2011)
(same). The Hare Wynn Firm and North Firm were only involved in one of the actions that constituted the 1998 MedPartners Securities Litigation (PFF ¶ 36); their action was dismissed (PFF
¶¶ 43); and they allowed Milberg Weiss to take the lead on the appeal of that dismissal (PFF
¶¶ 44-45, 47).

While the Supreme Court “has long recognized that a lawyer who recovers an

award for the benefit of a class of clients is entitled to a reasonable fee from the amount recovered,” Edelman & Combs v. Law, 663 So. 2d 957, 958 (Ala. 1995), “[a] lawyer shall not enter
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into an agreement for, or charge, or collect a clearly excessive fee.” See ALA. R. PROF. CONDUCT
1.5(a).24 “[T]o the extent that a part of the fee award goes to that attorney which exceeds the reasonable value of his services, the fee award is too high and is unreasonable.” Lewis, 88 F.R.D. at
17. At the very least, when, as happened in the 1998 MedPartners Securities Litigation, plaintiffs’ attorneys agree to distribute a general fee award in a class action amongst themselves, “the
distribution of fees must bear some relationship to the services rendered.” In re “Agent Orange”
Product Liability Litigation, 818 F.2d 216, 223 (2d Cir. 1987).25
The Hare Wynn Firm and North Firm performed nowhere near the amount of work
that would be needed to justify their receiving a total of $2,543,458.00 in attorneys’ fees. (PFF
¶¶ 41-42, 44-56, 277, 296-97) They filed only one of the actions that constituted the 1998 MedPartners Securities Litigation — Lauriello I. (PFF ¶ 36) When Lauriello I was dismissed, they
stepped aside and let Milberg Weiss take the lead on the appeal from the dismissal. (PFF ¶¶ 4345, 47) They did not participate in settlement negotiations (or even know that they were ongoing), and they relied completely on Milberg Weiss and others to draft the relevant settlement
documentation. (PFF ¶¶ 85-90, 94-96, 230-31) After the settlement had been reached, they never attempted to perform confirmatory discovery or otherwise determine if the settlement was fair.
(PFF ¶¶ 134-91)

24

25

Among the factors considered in determining whether a fee is excessive are “(1) The time and
labor required, . . . (6) The nature and length of the professional relationship with the client; . . . and (9) Whether there is a written fee agreement signed by the client.” See ALA. R.
PROF. CONDUCT 1.5(a).
See also Kronfield v. Transworld Airlines, Inc., 129 F.R.D. 598, 612-13 (S.D.N.Y. 1990) (refusing to enforce a fee sharing agreement between two law firms who entered into an internal feesharing agreement whereby one firm was to receive 1/3 of the fees out of the common fund, when
that firm’s contributions to the benefit of class members, which included participation in teleconferences, preparation of depositions and hearings, and active participation in settlement negotiations, “amounted to less than one-third of the overall effort and expenditure provided”); Rebney v.
Wells Fargo Bank, N.A., 269 Cal. Rptr. 844, 859 (Ct. App. 1990) (“[A]n award of attorney fees in
class action litigation must be tied to counsel's actual efforts to benefit the class.”).
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Attorneys’ fees paid out of a common fund in a class action are, ultimately, class
members’ money. Lewis, 88 F.R.D. at 17. “To the extent that a part of a fee award goes to an
attorney who has rendered no service, to that extent the fee award is too high and is unreasonable.” Id. In fact, in Lewis, the court denied all fees to one attorney who provided no time records or other proof of his work to the court; the court could not “quantify his involvement.” Id.
at 21; see also Law, 663 So. 2d at 961 (“[T]he plaintiffs’ attorneys did not introduce any evidence of the actual time spent on behalf of the class. The trial court should consider that factor
in determining the appropriate percentage to be awarded in this case.”). Likewise, while the
North Firm submitted a listing of expenses in connection with the fee application, its submission
does not show any hours worked for the benefit of the 1998 MedPartners Securities Litigation
class. (PFF ¶¶ 222-23, 225-27) And the Hare Wynn Firm submitted no hours or expenses to
support their claim to a share of the 1998 MedPartners Securities Litigation attorneys’ fees.
(PFF ¶¶ 222-25)
4.

The Hare Wynn Firm and North Firm’s Conduct
During the 1998 MedPartners Securities
Litigation Necessitates a Finding of Inadequacy
Putative Class Counsel attempt to downplay their actions, inactions, and misconduct

in the 1998 MedPartners Securities Litigation and suggest that, even if they did commit ethical
violations, it would still not preclude their representation of the putative class because “[i]solated
ethical violations ordinarily will not preclude counsel from representing a class”. (Pl. Br. 141-42
(citing 1 William B. Rubenstein, Newberg on Class Actions § 3:78 (5th ed.))). But these are not
minor peccadillos that can be ignored for class certification purposes. Rather, they reflect serious breaches of duty in a case that is the subject of the current litigation to the very individuals
that these lawyers now seek to represent. None of the cases cited by Plaintiffs even remotely resembles the facts of this case.
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In four of the cases Plaintiffs cite — Halverson v. Convenient Food Mart, Inc., 458
F.2d 927 (7th Cir. 1972), Busby v. JRHBW Realty, Inc., 513 F.3d 1314 (11th Cir. 2008), Endo v.
Albertine, 147 F.R.D. 164 (N.D. Ill. 1993), and In re Vitamin C Antitrust Litigation, 279 F.R.D.
90 (E.D.N.Y 2012) (Pl. Br. 142-43) — the only conduct alleged to render class counsel inadequate was the solicitation by class counsel of the named plaintiffs. This thin allegation stands in
stark contrast to the multiple serious ethical irregularities at issue here, some of which go the
heart of the case. Cf. In re Vitamin C, 279 F.R.D. at 108 (noting that judicial “concern” over solicitation of plaintiffs “has waned in recent years and courts are now reluctant to give much
weight to this factor in a class certification analysis”). Moreover, although these cases may contemplate certifying a class despite counsel’s ethical breach, only in Halverson did the court actually find that an ethical violation had occurred. Compare Halverson, 458 F.2d at 931 (finding
“slight breach of ethics”) with Busby, 513 F.3d at 1323 (affirming finding of no violation); Endo,
147 F.R.D. at 170 (suggesting there may have been no violation but leaving the question unanswered); In re Vitamin C, 279 F.R.D. at 108 (no ethical violation alleged).
Moreover, Plaintiffs rely on Halverson for a proposition that is no longer good law.
Specifically, Plaintiffs cite Halverson in support of an argument that “[o]nly the most egregious
misconduct on the part of the plaintiffs’ lawyer could ever arguably justify denial of class status.” (Pl. Br. 143 (quoting Halverson, 458 F.2d at 932)) But the Seventh Circuit specifically
rejected Halverson’s “egregious misconduct” language in Creative Montessori Learning Centers
v. Ashford Gear LLC, 662 F.3d 913 (7th Cir. 2011). In that case, class counsel attempted to use
the cited language to overcome allegations of inadequacy stemming from their deception of a
third party while investigating the potential lawsuit. See id. at 916-17. The court vigorously rebuffed this attempt, finding class counsel inadequate and vacating certification of the class. With
regard to “egregious misconduct,” the court stated:

-58To suggest as the district court did that ‘only the most egregious misconduct’
by class counsel should require denial of class certification on grounds of lack of
adequate representation was bad enough. To rule that only the most egregious
misconduct ‘could ever arguably justify denial of class status,’ as the court went
on to hold, would if taken literally condone, and by condoning invite, unethical
conduct. Misconduct by class counsel that creates a serious doubt that counsel
will represent the class loyally requires denial of class certification. Id. at 918.
The court went on to explain that the “egregious misconduct” language was a “throwaway line in
[Halverson],” asserted independently of the court’s holding and not in comportment with cases
the court had cited approvingly in the same opinion. See id. at 918-19. Thus, the sentence cited
by Plaintiffs is simply not good law.
The two remaining cases Plaintiffs cite are similarly inapposite. In Andrews Farms
v. Calcot, Ltd., 2010 WL 3341963 at *8 (E.D. Cal. Aug. 23, 2010), the court found that counsel
committed no ethical violations at all. In Bogner v. Masari Investments, LLC, 257 F.R.D. 529,
533 (D. Ariz. 2009), the court found one plaintiffs’ counsel adequate despite violations that had
occurred 18 and 27 years prior to the litigation then pending. In finding a second attorney adequate, the court relied on the fact that another court had examined his conduct and had “not
deemed [it] serious enough to warrant referrals to state bar disciplinary authorities.” Id. The
facts in this case stand in sharp contrast to those in Bogner. In this case, Putative Class Counsel’s violations are not remote in time; rather, they involve the very litigation that is at issue in
this case, and they therefore have ongoing effects. See pp. 41-56 above. And unlike in Bogner,
no prior court has passed on the combined “serious[ness]” of Putative Class Counsel’s misconduct in this case and the 1998 MedPartners Securities Litigation.
None of the cases cited by Plaintiffs involved what is at issue here: a series of interrelated ethical violations in pending and related litigations, some of which go to central merits
issues in the case and some of which have ongoing harmful effects on the putative class. In other
words, this Court is not faced with “[i]solated ethical violations” (Pl. Br. 142) but with “[m]isconduct . . . that creates a serious doubt that counsel will represent the class loyally,” Creative
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Montessori, 662 F.3d at 918. Courts nationwide have routinely found class counsel inadequate
in the face of such significant misconduct. See, e.g., Sipper v. Capital One Bank, 2002 WL
398769, at *4 (C.D. Cal. Feb. 28, 2002) (class counsel inadequate where he had failed to disclose
the fact that he and a named plaintiff were business partners and had been joint defendants in a
prior lawsuit because counsel’s conduct “appear[ed] to violate his fiduciary duty and duty of
candor owed to this Court”).26
B.

The Hare Wynn Firm and Somerville Firm
Cannot Adequately Represent the Putative Class
Because of Their Prior Representation of
MedPartners’ Former General Counsel
The Hare Wynn Firm and Somerville Firm have represented MedPartners’ former

General Counsel, J. Brooke Johnston, in a variety of matters, including in litigation against MedPartners (the “Johnston Litigation”). Mr. Johnston was MedPartners’ General Counsel from
May 1, 1996 through July 7, 1998. (Johnston 33-34; Pl. Br. 138)27 During that time, Mr. Johnston was the lead in-house lawyer at MedPartners responsible for the Company’s legal depart26

27

Accord, e.g., Creative Montessori, 662 F.3d at 918; Friedman-Katz v. Lindt & Sprungli (USA)
Inc., 270 F.R.D. 150, 160-61 (S.D.N.Y. 2010) (class counsel inadequate where counsel were
“complicit” in named plaintiff’s knowingly false deposition testimony); Jenson v. IPEX USA,
Inc., 2008 WL 5062657, at *4-*5 (W.D. Wash. Oct. 27, 2008) (class representative inadequate
“because of her counsel’s conduct,” namely, violating ethics rule barring advancement of financial assistance to client); Wagner v. Lehman Bros. Kuhn Loeb Inc., 646 F. Supp. 643, 661-62
(N.D Ill. 1986) (class counsel inadequate where counsel led witness to believe testimony would
be compensated, concluding that “[counsel’s] violation of the canons of ethics requires a finding
that he may not represent the class”); In re Mid-Atlantic Toyota Antitrust Litigation, 93 F.R.D.
485, 489-91 (D. Md. 1982) (class counsel inadequate due to breach of ethics rule barring advancement of financial assistance to client, noting concern that “putting [the court’s] imprimatur
on this ethical violation will facilitate other ethical violations”); Korn v. Franchard Corp., 1970
WL 3481, at *3-*5 (S.D.N.Y. Oct. 22, 1970) (class counsel inadequate where counsel used list of
potential claimants furnished by court to send solicitation letter regarding separate litigation),
rev’d on other grounds, 456 F.2d 1206 (2d Cir. 1972) (reversing denial of certification because
disqualified counsel withdrew).
Prior to going in-house at MedPartners in May 1996, Mr. Johnston served as the Company’s primary outside counsel for its mergers and acquisitions work. See Johnston 28-33. In that role, he
advised the Company regarding its initial public offering, and, after the Company went public,
oversaw the legal implications of various significant transactions that the Company completed.
Id.
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ment. (Johnston 34) Among other things, Mr. Johnston oversaw the completion of all transactions involving MedPartners, including the issuance of any public filings or press releases related
to those transactions (id. at 34-35), supervised all of MedPartners’ public filings through March
of 1998 (id. at 42-46), and, at least in some instances, assisted MedPartners in defending claims
asserted against the company (id. at 129-31). In his deposition, Mr. Johnston testified that he
was General Counsel when the initial lawsuits comprised by the 1998 MedPartners Securities
Litigation were filed (id. at 128-29); he acknowledged that he prepared and made a presentation
to the Board on the claims made (id. at 137); and he admitted that he participated in the Company’s selection of defense counsel for those cases (id. at 129-30). In addition, there is testimony
in the record here showing that Mr. Johnston also attended at least one meeting with defense
counsel and MedPartners’ insurers in New York to discuss the Company’s strategy for defending
the claims made in the 1998 MedPartners Securities Litigation. (Newman 230-31)
In the Johnston Litigation, MedPartners asserted claims against Mr. Johnston stemming from, in part, his role in overseeing the company’s transactions, public filings, and press
releases. (Johnston 144-45) In Mr. Johnston’s words, MedPartners “sued me for every single
thing that I had done when I was general counsel for MedPartners; that I had breached my fiduciary duty with respect to every single thing.” (Id. at 144.) Mr. Johnston testified that “I was
being . . . blamed for every financial problem the company ever had,” including “whatever alleged shortcomings there were in the public filings that were made” while he was General Counsel and perhaps even for the way he had “managed litigation” while General Counsel. (Id. at
146)
Many of the transactions and associated public filings at issue in the Johnston Litigation are the same matters that formed the basis for the claims in the 1998 MedPartners Securities
Litigation. (Compare Ex. 58 at 2 (original complaint in Schacter v. MedPartners, Inc., Civil Action No. CV9800297, filed in the Circuit Court of Jefferson County, Alabama) (asserting claims
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related to MedPartners’ acquisition of Talbert Medical Management Holdings) with Johnson 114
(describing Johnston’s involvement in the Talbert acquisition); see also Johnston 111 (describing
Johnston’s role in the TAPS offering)) In the Johnston Litigation, the Hare Wynn Firm and
Somerville Firm vigorously defended Mr. Johnston against those allegations — contending that
his work as General Counsel did not involve any breach of fiduciary duty to MedPartners or its
shareholders, and contending that Mr. Johnston did not commit a fraud in connection with the
transactions, public filings, and press releases MedPartners issued from 1996 through July of
1998. These, of course, are practically the same claims that were asserted against MedPartners
and settled in the 1998 MedPartners Securities Litigation and the same claims that the Hare
Wynn Firm and Somerville Firm now seek to prosecute on behalf of the proposed class in this
case. According to the Alabama Rules of Professional Conduct, the Hare Wynn Firm and Somerville Firm cannot adequately represent the class in this case given their prior representation of
Mr. Johnston. See ALA. R. PROF. CONDUCT 1.9(b).
Professor Thomas D. Morgan, a leading scholar in the area of legal ethics and the
professional obligations of lawyers, has testified precisely on this point. According to Professor
Morgan, “it would be professionally improper for the Hare firm and Somerville to act as class
counsel in this matter because each had represented MedPartners’ former General Counsel, J.
Brooke Johnston, Jr., when he was accused by MedPartners of misconduct in connection with
matters at issue in the 1999 class action.” (Morgan Report ¶ 7) In response, Plaintiffs claim that,
because they have not represented MedPartners but rather have always opposed MedPartners,
both in this case and in the Johnston Litigation, they have no disqualifying conflict of interest.
(See Pl. Br. 139) Plaintiffs’ argument in this regard misses the point entirely. In defending Mr.
Johnston, the Hare Wynn Firm and Somerville Firm collected and were provided with confidential information, information that they are professionally obligated to maintain in confidence, regarding certain of the very same claims that they now seek to assert on behalf of the proposed
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class. Their obligations to Mr. Johnston limit their ability to pursue these claims on behalf of the
class, rendering them inadequate counsel in this case. (See Morgan Report ¶ 7; Morgan 153-55)
As MedPartners’ long-standing lawyer, Mr. Johnston had been privy to and aware of
extensive confidential and privileged information regarding MedPartners. He admits that he
shared with his lawyers, including Mr. Haley, Judge Cook, and Mr. Somerville, all information
that could have been relevant to the wide-ranging claims asserted against him in the Johnston
Litigation. (Johnston 149) Mr. Johnston freely admits that he “did everything [he] could to defend himself,” including sharing information with his lawyers “regardless of what [he] thought
about whether or not at one time those communications were privileged.” (Id.) In even more
sweeping terms, Mr. Johnston testified:
Q

Is there anything that you declined, is there any information
that you declined to provide to the lawyers because of a concern on your part that you might be breaching a fiduciary duty
or attorney-client privilege owed to MedPartners?
...
A

No. I was given to understand and I still understand that
whatever I needed to tell them in order to defend myself
against allegations as broad as those brought by MedPartners,
were things I could tell my counsel about. (Id. at 192)

Now, armed with all of the privileged and confidential information that Mr. Johnston
could have provided regarding conduct relating to the claims in the 1998 MedPartners Securities
Litigation, the Hare Wynn Firm and Somerville Firm seek to pursue claims involving that conduct against MedPartners. This they cannot do. The Alabama Rules of Professional Conduct
prohibit the Hare Wynn Firm and Somerville Firm from now using any confidential information
of MedPartners that these firms obtained during their representation of Mr. Johnston. (See Morgan Report ¶ 7; Morgan 164-65, 174-75)
Mr. Johnston’s professional duties, as defined by the Alabama Rules of Professional
Conduct, require that he preserve the confidentiality of all such information he came to possess
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regarding his long-term representation of MedPartners. See ALA. R. PROF. CONDUCT 1.6(a).
This duty of confidentiality is recognized as a “fundamental principle in the client-lawyer relationship” and it extends “not merely to matters communicated in confidence by the client but also to all information relating to the representation, whatever its source.” See ALA. R. PROF.
CONDUCT 1.6 cmt.28 While Mr. Johnston was free to disclose confidential information of MedPartners to his lawyers for the purpose of defending against the claims asserted against him, the
disclosure could “be no greater than the lawyer reasonably believes is necessary to vindicate innocence.” Thus, regardless of the impact on whether MedPartners can claim attorney-client
privilege in a proceeding against Mr. Johnston, asserting claims against Mr. Johnston does not
somehow waive the confidentiality obligations Johnston owed and still owes MedPartners. (See
Morgan Report ¶ 7(a); Morgan 164-65, 180-81)29 Rather, even after MedPartners asserted
claims against Johnston, any disclosure of confidential information to the Hare Wynn Firm and
Somerville Firm “should be made in a manner which limits access to the information to the tribunal or other persons having a need to know it” such that “the lawyer must make every effort
practicable to avoid unnecessary disclosure of information relating to a representation, to limit
28

29

Given the extensive scope of Rule 1.6, obligating a lawyer to retain the confidentiality of all information in any way “relating to the representation,” Plaintiffs’ contention, as described in their
Brief (Pl. Br. 43-44), that neither the Hare Wynn nor Somerville firms received information subjected to Rule 1.6 is simply not credible. Any discussion of any matter related to Mr. Johnston’s
representation of MedPartners would implicate Rule 1.6 and impose on Mr. Johnston and, in turn,
the Hare Wynn and Somerville firms, obligations to maintain the confidentiality of that information.
Waiver of the attorney-client privilege is an entirely different question. Indeed, Mr. Johnston’s
duties of confidentiality extend to all matters “relating to the representation” and, unlike the privilege, are not limited merely to matters “communicated in confidence by the client.” ALA. R.
PROF. CONDUCT 1.6 Cmt. Similarly, unlike privilege, a client does not waive the duty of confidentiality by pursuing claims against a former lawyer. (See Morgan Report ¶ 7(d); Morgan 15758) In any event, even as to privilege, the mere filing of claims against Mr. Johnson did not automatically waive the protection provided by the attorney-client privilege as to all matters where
Johnston represented MedPartners. Rather, “[t]he question whether a party has implicitly waived
the attorney-client privilege turns on whether the actual content of the attorney-client communication has been placed in issue [in such a way] that the information is actually required for the
truthful resolution of the issues raised in the controversy.” Ex parte State Farm Fire & Cas. Co.,
794 So. 2d 368, 376 (Ala. 2001) (internal quotation omitted) (emphasis added).
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disclosure to those having the need to know it, and to obtain protective orders or make other arrangements minimizing the risk of disclosure.” ALA. R. PROF. CONDUCT 1.6 cmt. Allowing the
Hare Wynn Firm and Somerville Firm to now use whatever disclosures were made to them in the
Johnston Litigation so that they can pursue claims on behalf of a proposed class against MedPartners in no way complies with the obligations imposed on lawyers by Rule 1.6. (See Morgan
Report ¶ 7(b); Morgan 153-55) Just as Mr. Johnston could not assert against his former client,
MedPartners, the claims in the current case because he was personally involved in the underlying
events on which the claims are based, so, too, are the Hare Wynn Firm and Somerville Firm prohibited from using Mr. Johnston’s privileged and/or confidential information against MedPartners (now Caremark).
The ethical obligations that Mr. Johnston owes to his former client prohibit the Hare
Wynn and Somerville firms from disclosing this confidential information any more than Mr.
Johnston reasonably believed was necessary to address the claims asserted against him in the
Johnston Litigation. See ALA. R. PROF. CONDUCT 1.6 cmt. This limitation obviously constricts
the ability of the Hare Wynn and Somerville firms to represent the proposed class here.
“[U]nder Rule 1.9(b), for the Hare firm and Somerville to use that information in this class action
would be professionally improper.” (Morgan Report ¶ 7(c)) But using this information is precisely what Plaintiffs’ counsel intends to do in this case. In fact, Plaintiffs’ counsel has taken the
position that their involvement in the Johnston Litigation, among other things, makes them “super adequate to represent a class against MedPartners,” presumably because, notwithstanding
their ethical obligations, they intend to use whatever confidential information they learned there
to prosecute claims in this case. (See Morgan 184 (question of Mr. Somerville: “In fact, this
confidential information that we have, okay, that you say we have that’s confidential, doesn’t
that actually make us super adequate to represent a class against MedPartners?”)). The Alabama
Rules of Professional Conduct prohibit precisely this kind of activity. Plaintiffs’ counsel cannot
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both comply with their duties of confidentiality, as defined by the Rules of Professional Conduct,
and, at the same time, adequately represent the proposed class in this case.
Plaintiffs’ counsel’s continued involvement in this case will not only impact the proposed class they seek to represent, but it will unnecessarily burden the Court with the responsibility of ferreting out whether Plaintiffs’ counsel is free to use or disclose virtually any information they intend to present to a fact-finder in this case. Even if Plaintiffs’ counsel attempted to
show that certain information Plaintiffs’ counsel received from Mr. Johnston had become publicly known, the Court would have to make a finding on that issue before allowing disclosure of the
matter to the jury. (See Morgan Report ¶ 7(d); Morgan 181-82) This could easily lead to a series
of mini-trials over confidentiality, and there simply is no reason to hinder the progression of this
case so severely.
C.

Putative Class Counsel Violated Their Duties to
the Current Putative Class During the Current
Action.
In addition to all of the above, Putative Class Counsel have litigated the current ac-

tion in a manner that raises additional legal and ethical issues that undermine their adequacy, including: (1) a conflict arising from Putative Class Counsel’s representation of John Lauriello as a
defendant in this case and (2) Putative Class Counsel’s dealings with the Intervenors, including
an exchange of concessions that in no way benefits the putative class.
1.

Putative Class Counsel Violated Alabama Rule
of Professional Conduct 1.7(a) and Their Duty to
the Putative Class by Appearing on Behalf of a
Defendant in This Action.
Under the Alabama Rules of Professional Conduct, “[a] lawyer shall not represent a

client if the representation of that client will be directly adverse to another client, unless: (1) [t]he
lawyer reasonably believes the representation will not adversely affect the relationship with the
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other client; and (2) [e]ach client consents after consultation.” ALA. R. PROF. CONDUCT 1.7(a)(1)(2). Simultaneous representation of a plaintiff and a defendant in the same action is a quintessential violation of this rule; indeed, the comments to the Alabama Rules flatly state that
“[p]aragraph (a) prohibits representation of opposing parties in litigation.” ALA. R. PROF.
CONDUCT 1.7 cmt.; see also Ex parte Osbon, 888 So. 2d 1236 (Ala. 2004). Rule 1.7 is expressly
rooted in an attorney’s duty of loyalty, “an essential element in the lawyer’s relationship to a client” that “prohibits undertaking representation directly adverse to [a] client without that client’s
consent.” ALA. R. PROF. CONDUCT 1.7 cmt. Obviously, if an attorney undertakes representation
“directly adverse” to a client, he or she is not acting in the client’s best interest.
Yet, Putative Class Counsel have done exactly that. The McArthur Intervenors
named John Lauriello as a defendant in their Class Action Complaint in Intervention, filed with
this Court on March 19, 2007, claiming that he breached his duties to the class in the underlying
1998 MedPartners Securities Litigation settlement. (PFF ¶ 16-17) Putative Class Counsel appeared on behalf of Mr. Lauriello as a defendant and moved to dismiss the claims against him,
thereby seeking to limit the potential recovery of the very class they represented in the very same
litigation. (PFF ¶ 18) Those efforts were ultimately unsuccessful. On March 4, 2008, this Court
denied Lauriello’s motion to dismiss after full briefing and oral argument. (PFF ¶¶ 19-20) In
this ruling, Putative Class Counsel simultaneously suffered a setback for one of their clients and
handed a victory to another. As such, it violates Rule 1.7 and breaches their fiduciary duty to the
putative class.
2.

Putative Class Counsel Violated Their Duty to the
Putative Class by Entering Into the Lead Counsel
Agreement with Counsel for Intervenors.
Putative Class Counsel also violated their fiduciary duties to the putative class by en-

tering into an improper “Lead Counsel Agreement” with counsel for the Intervenors in this case.
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That Agreement provided for (a) Putative Class Counsel and Intervenors’ Counsel to simultaneously withdraw competing motions to disqualify each other as counsel (PFF ¶¶ 21-25), notwithstanding that the factual bases for the alleged disqualifications remained unchanged; (b) an
agreed-upon fee sharing arrangement, whereby each group of lawyers would agree to “expressly
advance and support” a fee application from the other up to an agreed-upon percentage of any
class recovery, regardless of the work done by any member of the group; (c) Intervenors to drop
their First Amended Complaint in Intervention; and (d) Putative Class Counsel to act as lead
counsel in prosecution of this matter. (PFF ¶¶ 28-30) Although it was not mentioned in the
Lead Counsel Agreement, counsel for Intervenors also expressly agreed during negotiations that
he would drop all claims against John Lauriello with prejudice for no consideration to the putative class. (PFF ¶ 31)
The Lead Counsel Agreement is improper and crosses the line ethically in the context of class action representation.30 First, it commits Putative Lead Counsel to affirmatively advocate for a 7.5% fee petition from Intervenors’ Counsel before it is even known if such an
award might conceivably be appropriate. Non-lead counsel deserve compensation in a class action only where “their work conferred a benefit on the class beyond that conferred by lead counsel,” and merely monitoring the work of lead counsel on behalf of individual clients generally
does not suffice. See In re Cendant Corp. Securities Litigation, 404 F.3d 173, 191, 201 (3d Cir.
2005). Here, it is not clear that Intervenors’ Counsel has done even that. Indeed, in over three
years since the execution of the Lead Counsel Agreement, Intervenors’ Counsel has had no significant involvement in this litigation. (PFF ¶ 32(a)-(e)) He has attended no depositions (other

30

Defendants are aware of (and respectfully disagree with) the comments on the Lead Counsel
Agreement in the Court’s April 3, 2009 decision ― before any discovery ― to permit the dismissal of John Lauriello as a defendant, but the fuller record now available compels the conclusion
that, by entering into the Lead Counsel Agreement, Putative Class Counsel breached their duty of
loyalty to the class they seek to certify and represent.
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than his own and that of his client, Virginia Greene Hoffman), submitted no written discovery,
and has effectively disavowed all of the allegations of the Intervenors’ Complaint that distinguish it from those made by Putative Class Counsel. (PFF ¶ 33) Under the Lead Counsel
Agreement, however, no matter how little Intervenors’ Counsel ultimately participates, Putative
Class Counsel will be unable to object if Intervenors’ Counsel seeks a full 7.5% of any settlement fee that may be awarded. In this way alone, Putative Class Counsel have unacceptably endangered the class’s interests through the Lead Counsel Agreement.
Even more importantly, however, the Lead Counsel Agreement appears to be nothing more than an attempt between Intervenors’ Counsel and Putative Class Counsel to avoid subjecting Putative Class Counsel to the very scrutiny concerning their adequacy that the Supreme
Court noted was important to ensure that justice would be done in this case. In a nutshell, Intervenors’ Counsel’s conceded cut of the fee appears to have been one side of a quid pro quo,
whereby Intervenors’ Counsel would withdraw his Amended Complaint in Intervention, his motion to disqualify Putative Class Counsel, and his claims against John Lauriello with prejudice in
exchange for a piece of the action. These bargained-for concessions each prejudiced the putative
class.
The central stated purpose of the McArthur Intervenors in this litigation was to challenge the adequacy of Putative Class Counsel to represent the class. See Ex parte Caremark, 956
So. 2d at 1127. The Supreme Court considered Intervenors’ allegations so serious that the Court
concluded that, even though “McArthur’s motion to intervene could have been filed sooner,” id.
at 1129, intervention had to be permitted because “McArthur’s interests, as well as the interests
of the other purported class members, may not be adequately protected if McArthur is not allowed to intervene” to challenge counsel’s adequacy and “justice may not be attained if intervention is not allowed.” Id. By entering into an agreement that induced Intervenors’ Counsel to
abandon these serious allegations against them, Putative Class Counsel have attempted to snuff
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out this important purpose, directly counter to the class’s best interests. Further, by securing the
voluntary dismissal with prejudice of all claims against their client Lauriello, Putative Class
Counsel foreclosed a second potential source of recovery for the class. The only real beneficiaries of Intervenors’ Counsel’s concessions were Putative Class Counsel themselves and their client John Lauriello, whose interests have once again been put ahead of the remainder of the class,
just as they were in the prior litigation when the decision was made to “make him whole.” The
Lead Counsel Agreement assured their position as lead counsel and ended a potential claim
against one of their clients. These benefits were paid for with a slice of the “class members’
money,” Lewis, 88 F.R.D. at 17. Putative Class Counsel’s entering into this agreement renders
them inadequate.
D.

Putative Class Counsel Are Inadequate Because
They Will Be Fact Witnesses in the Litigation, a
Prohibited Practice Under Alabama Rule of
Professional Conduct 3.7.
Putative Class Counsel are also inadequate because they will be fact witnesses in this

case, a prohibited practice under Alabama Rule of Professional Conduct 3.7. Irvin E. Schermer
Trust v. Sun Equities Corp., 116 F.R.D. 332, 338 (D. Minn. 1987) (motion to certify a class was
denied because, inter alia, class counsel’s testimony was “likely to be essential” at trial and the
Minnesota’s relevant rule of professional conduct, like Alabama’s, “prohibits a lawyer from acting as an advocate at a trial in which the lawyer is likely to be a necessary witness”); see also 5
Alba Conte & Herbert Newberg, Newberg on Class Actions § 15:23, at 82 (4th ed. 2002) (“Class
certification may be denied when counsel may be an essential witness at trial.”). Some of the
testimony from Putative Class Counsel will be adverse to the interests of the putative class, creating a “material limitation” conflict as identified in Section IV.A, above. Even if the testimony is
not adverse to the class, however, Putative Class Counsel are nonetheless fact witnesses and,
thus, inadequate representatives of the proposed class.
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Under Rule 3.7(a), a “lawyer shall not act as advocate at a trial in which the lawyer is
likely to be a necessary witness.”31 The comment to Rule 3.7 suggests that where “there is likely
to be substantial conflict between the testimony of the client and that of the lawyer or a member
of the lawyer’s firm, the representation is improper.” ALA. R. PROF. CONDUCT 3.7 cmt. Furthermore, “[t]he tribunal has proper objection when the trier of fact may be confused or misled
by a lawyer serving as both an advocate and a witness.” Id. The Supreme Court has held that an
attorney is disqualified if he or a member of his firm will be called to testify against the client, Ex
parte Brown, 551 So. 2d 1009 (Ala. 1989), or on a central matter in the case, Ex parte Sanders,
441 So. 2d 901 (Ala. 1983); see also Harkins & Co. v. Lewis, 535 So. 2d 104, 112 (Ala. 1988)
(“A lawyer may continue his representation of his client even when he anticipates being called as
a witness other than for his client, so long as it is not apparent that his testimony is or may be
prejudicial to his client.”) (emphasis added).
Here, Plaintiffs claim that the plaintiffs’ lawyers in the underlying action were defrauded about the availability of insurance in the 1998 MedPartners Securities Litigation. Defendants claim that those same plaintiffs’ lawyers, which include Putative Class Counsel, knew
the extent of the excess insurance from the press release but, at the very least, had information
about the excess insurance that would have led a reasonable person to discover the existence and
31

The limited exceptions to Alabama Rule of Professional Conduct 3.7’s general prohibition do not
apply in this case. Rule 3.7 provides:
(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely
to be a necessary witness, except where:
(1) The testimony relates to an uncontested issue;
(2)

The testimony relates to the nature and value of legal services rendered in the case; or
(3) Disqualification of the lawyer would work substantial hardship on
the client.
(b) A lawyer may act as advocate in a trial in which another lawyer in the
lawyer’s firm is likely to be called as a witness, unless precluded from
doing so by Rule 1.7 [general conflict of interest rule] or Rule 1.9 [conflict of interest involving former client].
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full extent of the available insurance if the amount of coverage was relevant to them because
they believed the $65/$56 million settlement was somehow not fair or reasonable. Given the
centrality of what the plaintiffs’ lawyers in the underlying matter either admittedly knew or
should have known, it is clear that Putative Class Counsel will be witnesses at any trial.
Moreover, it is clear that the testimony from Putative Class Counsel will reveal that
class counsel in the 1998 MedPartners Securities Litigation were aware of facts that put them on
notice to investigate the amount of available insurance. For example, when confronted with a
March 8, 1999 fax from Gene Cauley to Milberg Weiss attorney Darren Robbins that underlined
sections from two separate MedPartners press releases (December 17, 1998 and February 10,
1999) discussing MedPartners’ purchase of the excess insurance (Ex. 13), Mr. Haley agreed that
the fax put Cauley and Milberg Weiss (his co-counsel) on notice that they had to investigate the
statements therein about excess insurance, noting that after the preliminary hearing, Judge Wynn
ordered the parties to investigate the amount of insurance and the financial ability of MedPartners to pay. (Haley 215-17)
Putative Class Counsel’s testimony will also reveal that they were also aware of facts
that, at the very least, should have led them to discover the existence and extent of the available
insurance, if the amount of that insurance was a factor in their decision to settle. For example,
Mr. Haley has already conceded in open court that he and “[e]verybody knew” about the excess
insurance coverage that Plaintiffs now claim, in their Amended Complaint, was either suppressed
or about which they were misled: “Of course, we knew there was excess coverage. Everybody
knew that because they had these press releases.” (PFF ¶ 364) Mr. Haley confirmed at his deposition during class certification discovery in this matter that he did, in fact, know that there was
excess insurance.32 (PFF ¶ 365) Mr. Somerville also knew, some time prior to March 2000, that
32

There is, in addition to Mr. Haley’s admission of contemporaneous knowledge of the excess insurance, further evidence that he was aware of it in or around January 2002 when he was serving
Footnote continued on next page.
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MedPartners had purchased excess coverage. (PFF ¶¶ 350, 359-60) He also knew that, when he
asked Caremark’s former Chairman and CEO, Mr. Crawford, about the excess insurance at a
deposition, he disclosed both its existence and scope. (PFF ¶ 361) The testimony that will be
elicited from Messrs. Haley and Somerville at trial regarding their knowledge of the excess insurance will clearly undermine Plaintiffs’ misrepresentation and suppression claims, and will, in
fact, support Defendants’ argument that the information was neither suppressed nor misrepresented but rather publicly disclosed. In addition, their testimony will completely support the Defendants’ statute of limitations defense since their admitted knowledge will preclude tolling of
the statute under Alabama law. As a result, Messrs. Haley and Somerville are inadequate under
Rule 23(a) to represent the class and are disqualified from representing the class under Rule
3.7(a) of the Alabama Rules of Professional Conduct.
Plaintiffs suggest that the lawyer as witness problem can be remedied here by allowing one of the Hare Wynn lawyers who was not involved in the 1998 MedPartners Securities Litigation try this case. (See Pl. Br. 134) But because the reputation of the Hare Wynn firm will be
directly called into question at any such trial, Rule 3.7(b) expressly prohibits any Hare Wynn attorney from trying the case. That rule provides that, “[a] lawyer may act as advocate in a trial in
which another lawyer in the lawyer’s firm is likely to be called as a witness, unless precluded
from doing so by Rule 1.7 [general conflict of interest rule] or Rule 1.9 [conflict of interest involving former client].” ALA. R. PROF. CONDUCT 3.7(b) (emphasis added); see also Morgan Report at ¶ 8(d). For the reasons outlined above, handling a trial at which one’s firm is accused of
wrongdoing presents a “material limitation” conflict under Rule 1.7. Accordingly, no lawyer
from the Hare Wynn or North Firms may try this case.

Footnote continued from previous page.
as counsel to J. Brooke Johnston in the Johnston Action. (PFF ¶¶ 362-63)
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THE NAMED PLAINTIFFS FAIL THE ADEQUACY
REQUIREMENT OF RULE 23(A)(4) DUE TO INHERENT
CONFLICTS WITH ABSENT CLASS MEMBERS
In addition to showing that their attorneys can fairly and adequately protect the interests of the putative class, plaintiffs must show that they themselves are adequate to represent the
putative class in order to satisfy Rule 23(a)(4). This prong of the adequacy requirement “foreclose[s] the class action where there is a conflict of interest between the named plaintiff and
members of the putative class.” Cutler v. Orkin, 770 So. 2d 67, 71 (Ala. 2000); see also Ex parte
GEICO, supra, 729 So. 2d at 309). Where the issues of law and fact that will confront the
named plaintiffs differ significantly from those that will confront putative class members, a potential conflict may arise, and the named plaintiff may not adequately represent the class members. See Cutler, 770 So. 2d at 71 (named plaintiff without arbitration clause in contract could
not adequately represent class members with arbitration clause, because “the relevant questions
of law in this case dealing with the availability of the contractual provision for arbitration are not
applicable in the same manner to each member of the class”).33
A.

There Are Inherent Conflicts Between and Among
the Common Stock, TAPS, and Tender Offer
Subclasses
Here, the putative class encompasses three distinct subgroups: (1) purchasers of

MedPartners common stock, (2) purchasers of MedPartners Threshold Appreciation Price Secu33

See also Culver v. City of Milwaukee, 277 F.3d 908, 911 (7th Cir. 2002) (affirming decertification
of employment discrimination class partly because, in order to adequately represent class, named
plaintiff “would have to get into issues . . . that are inapplicable to his own situation”);
Langbecker v. Electronic Data Systems Corp., 476 F.3d 299 (5th Cir. 2007) (vacating and remanding certification of putative ERISA class, noting that named plaintiffs, who were not subject
to releases of liability, “may not be adequate representatives” of those class members who were,
“because none of them would have any need to litigate . . . the release issue”); In re Currency
Conversion Fee Antitrust Litigation, 229 F.R.D. 57, 65 (S.D.N.Y. 2005) (excluding group of
credit cardholders from antitrust class because named plaintiffs need not show that group’s credit
card network participated in conspiracy in order to succeed on their own claims and thus were
“not adequate representatives” for group).
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rities (“TAPS”); and (3) participants in the Talbert tender offer. (See PFF ¶¶ 100, 366) The underlying settlement class was explicitly subdivided into these three groups, and each of them was
represented by its own team of lawyers and class representatives in connection with the 1998
MedPartners Securities Litigation settlement. (PFF ¶ 100-07, 110, 112, 114) This division and
separate representation was necessary because each group had widely varying underlying claims,
and, as a result, diverging interests. (PFF ¶¶ 115-16; Pearson 116-17)
In the present case, too, the differences among the claims of these three groups will
give rise to potential conflicts of interest. These conflicts will be compounded and complicated
by the evidence defendants will raise in arguing their statute of limitations defense. And yet,
each of the named plaintiffs in this putative class belongs only to the common stockholder group.
(PFF ¶¶ 372-75) The named plaintiffs are accordingly unable to fairly and adequately represent
the interests of the TAPS and tender offer groups.
In order to establish a misrepresentation or suppression claim, Plaintiffs must prove
actual damage proximately resulting from Defendants’ alleged wrongdoing. See Reynolds Metal
Co. v. Hill, 825 So. 2d 100, 105 (Ala. 2002) (fraud); Ex parte Household Retail Services, Inc.,
744 So. 2d 871, 879 (Ala. 1999) (suppression). At trial, Plaintiffs will likely attempt to establish
this element by showing that but for Defendants’ alleged misrepresentation or suppression regarding the amount of available insurance, they would have ultimately received a settlement
greater than their original settlement. The three groups of class members face significantly different obstacles on this front.
Most of the underlying class actions filed on behalf of the common stockholders
were based on alleged violations of Exchange Act Section 10(b) and Rule 10b-5, the “catch-all”
federal securities fraud provision. Herman & MacLean v. Huddleston, 459 U.S. 375, 382 (1983).
By contrast, all of the suits filed on behalf of TAPS purchasers alleged violations of Section 11
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of the Securities Act of 1933, which specifically concerns misstatements and omissions in registration statements. See 15 U.S.C. § 77k(a). As between the two provisions, Section 10(b) requires the plaintiff “to carry a heavier burden to establish a cause of action.” Herman & MacLean, 459 U.S. at 382. Most significantly, to establish a violation of Section 10(b), the plaintiff
must prove scienter, while to establish a violation of Section 11, the plaintiff need not prove any
mental state at all. Compare Ross v. Bank South, N.A., et al., 885 F.2d 723, 730 n.10 (11th Cir.
1989) (Section 10(b)), cert. denied, 110 S. Ct. 1924 (1990), with APA Excelsior III L.P. v. Premiere Technologies, Inc., 476 F.3d 1261, 1271 (11th Cir. 2007) (Section 11). Additionally, loss
causation is an element of a Section 10(b) claim, but not of a Section 11 claim. Compare Robbins v. Koger Properties, Inc., 116 F.3d 1441, 1447 (11th Cir. 1997) (Section 10(b)), with
Thompson v. RelationServe Media, Inc., 610 F.3d 628, 675 n. 65 (11th Cir. 2010) (Section 11).
Meanwhile, the tender offer groups relied on completely different theories of liability
from the common stockholders and the TAPS purchasers. The Padilla tender offer class alleged
a violation of the “All-Holders, Best Price” rule in connection with MedPartners’ acquisition of
Talbert Medical Management Holdings in 1997.34 (PFF ¶ 113) The evidence the tender offer
group would share with the TAPS and common shareholder groups in establishing MedPartners’
underlying liability is practically a null set, as that claim arises from an entirely different transaction. (Compare PFF ¶¶ 108-09, 111, with PFF ¶ 113)
Juxtaposing these groups, the mistake in assuming each will face the same issues in
establishing liability in the current case is clear. On the contrary, a fundamental issue here,
whether the plaintiffs suffered damages, is simply “not applicable in the same manner to each
member of the class.” Cutler, 770 So. 2d at 71. Because the named plaintiffs are all common
34

The elements of this claim are “(1) that the bidder [here, MedPartners], (2) during the pendency
of the bidder’s tender offer, (3) purchased a security that is the subject of the tender offer, (4) for
more consideration than the bidder paid to other shareholders pursuant to the tender offer.” Katt
v. Titan Acquisitions, Inc., 244 F.Supp.2d 841, 856-57 (M.D. Tenn. 2003).

-76-

stockholders, it is likely that they will devote substantial energy to proving the merits of their
underlying Section 10(b) claim, including scienter, in order to bolster their subgroup’s difficult
case for damages. The TAPS and tender offer groups have no need for proof of this sort, and in
fact will be better off if the common stockholders were unable to provide such proof. Accordingly, the interests of the TAPS and tender offer groups would be prejudiced if Putative Class
Counsel were to focus on such proof. Conversely, because no named plaintiff is a TAPS purchaser or tender offeree, no named plaintiff will make the colorable argument that one or both of
those groups deserve the lion’s share of any damage award due to the relative strength of their
underlying claims. Of course, the named plaintiffs will benefit from the absence of such an argument. This unavoidable conflict of interest renders the named plaintiffs inadequate to represent the class as currently defined.35
Plaintiffs suggest that any recovery will just be allocated to the various constituencies using the same percentages that were agreed-to in the 1998 MedPartners Securities Litigation. (See Pl. Br. 4, 111) This, however, would not solve the problem. If this case were tried,
Defendants would be entitled to argue that each of the subclasses will be unable to prove the elements of its claims. Each subclass has an interest in the others being unsuccessful in responding to such arguments. As a result, the conflict is unavoidable, and each subclass should have its
own representative and counsel. While agreeing to the allocation used in the 1998 MedPartners
Securities Litigation is one possible resolution that the disparate groups could agree to, the fact
remains that each subgroup is entitled to its own, non-conflicted class representative and counsel
that will enable each group to evaluate the best course of action under the circumstances.
35

The different procedural postures of the underlying litigations is similarly disjointed, further undermining the argument that common stockholders can adequately establish a prima facie claim
for the class as a whole. In Lauriello v. MedPartners, Inc., et al., Alabama state court granted a
motion to dismiss a common stockholder case, while in Schachter v. MedPartners, Inc., et al.,
and Padilla v. MedPartners, Inc., et al., courts in Alabama and California denied motions to dismiss in a TAPS and a tender offer case, respectively. (PFF ¶¶ 57-59)
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Members of the Class from the 1998 MedPartners
Securities Litigation Who Did Not Submit Claims
to the Claims Administrator Cannot Be Certified
as a Subclass Here
Plaintiffs propose an additional subclass consisting of individuals who submitted

claims in the 1998 MedPartners Securities Litigation and those who did not submit claims. For
numerous reasons, no such subclass can be certified here, and non-claimants cannot be part of
any class that is certified.
First, no named plaintiff can adequately represent the putative subclass, in no small
part because no named plaintiff is a member of it. “When a subclass is created out of a class, the
subclass must itself be treated as a class for the purpose of Rule 23, and must independently meet
all the requirements of Rule 23 for maintenance of a class action.” Houston County Health Care
Authority v. Williams, 961 So. 2d 795, 812 (Ala. 2006) (citing Johnson v. American Credit Co.,
581 F.2d 526 (5th Cir. 1978)). “A fundamental requirement is that the representative plaintiff
must be a member of the class she wishes to represent.” Johnson, 581 F.2d at 532 (citing East
Texas Motor Freight System, Inc. v. Rodriguez, 431 U.S. 395 (1977) (reversing certification of
class where lower court proceedings “made clear that [named plaintiffs] were not members of the
class . . . they purported to represent”)); see also Sueoka v. United States, 101 Fed. Appx. 649,
654 (9th Cir. 2004) (“Certification of a subclass fails where a subclass representative is not a
member of the subclass he or she seeks to represent.”) Each of the proposed class representatives in this case — James O. Finney, Jr.; Samuel C. Johnson, and the City of Birmingham Retirement and Relief System (Ex. 1002 at 7) — submitted claims to the Claims Administrator in
the 1998 MedPartners Securities Litigation. (PFF ¶¶ 373-75) As a result, the Non-Submitting
Subclass fails to satisfy the “fundamental requirement” that a named plaintiff belong to the subclass (Johnson, 581 F.2d at 532), and thus cannot be certified.
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Although Plaintiffs assert that there are no potential conflicts between these putative
subclasses (Pl. Br. 62-63), that is not so. Individuals who elected not to file claims in the 1998
MedPartners Securities Litigation would not be entitled to any recovery here, even if actionable
misrepresentations or suppressions were to be shown. Where is the injury? Where is the reliance, even through class counsel? These individuals did not get too little; they got nothing, and
they got that through their own choice or inaction. In any settlement negotiation, claimants
would have every incentive to try to maximize the number of non-claimants that are excluded
from any recovery, whereas non-claimants’ have an interest in maximizing recovery. Given the
potential conflicts, each subclass must have its own representatives and counsel. Because they
do not, the “non-claiming” subclass fails Rule 23(a)(4) for want of an adequate class representative.
Furthermore, the claims of those who claimed are not typical of those who did not,
and even if it might be possible for an individual non-claiming putative class member to overcome the lack of injury and reliance (we do not see how), any basis for doing so must relate to
facts peculiar to that individual. This is demonstrated by the testimony of Virginia Hoffman, one
of the intervenor plaintiffs, who asserted that both she and intervenor-plaintiff Frank McArthur
did not submit claims in the underlying action, not because of any alleged misrepresentation or
suppression, but because they never received notice of the settlement at all. How can these individuals have claims? If they do, it is not on a basis on which anyone else does. Plaintiffs’ proposed Subclass B fails Rules 23(a)(3) and 23(b)(3) as well.36
For all these reasons, the purported subclass of persons who did not claim in 1999
cannot possibly be certified.

36

Any claims that might exist are damages claims, so the subclass fails Rule 23(b)(1)(A) too.
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The Class Impermissibly Includes Individuals
Who Opted Out from the Settlement Class in 1999
The class definition in this case has been a moving target. As indicated by Plaintiffs’

responses to Defendants’ Requests for Admission, and in Plaintiffs’ recent class certification motion and associated brief, Plaintiffs now propose a class defined precisely as contained in the
May 3, 1999 Preliminary Approval Order.
This class definition, however, includes within its scope all potential settlement class
members; it includes in particular those individuals or entities who were excluded from the settlement of the 1998 MedPartners Securities Litigation because they opted out.
Those who opted out (1) are not bound by the release; (2) were not even eligible to
receive any of the proceeds from that settlement; and (3) were not impacted by any of the alleged
fraud that Plaintiffs claim to have occurred. Quite simply, those individuals or entities have no
claim against the Defendants and cannot pursue a fraud or suppression claim in this case.
Plaintiffs’ proposed class definition on its face includes individuals or entities who
have no claims against these Defendants, and the motion to certify is due to be denied for that
reason as well.
VI.
PLAINTIFFS CANNOT DEMONSTRATE TYPICALITY
UNDER RULE 23(A)(3)
The typicality element is satisfied only if “the relationship between the injury to the
class representative and the conduct affecting the entire class of plaintiffs [is] sufficient for the
Court to properly attribute a collective nature to the challenged conduct.” Warehouse Home
Furnishing Distributors, Inc. v. Whitson, 709 So. 2d 1144, 1149 (Ala. 1997). To meet the typicality requirement, there must be “a sufficient nexus . . . between the legal claims of the named
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class representatives and those individual class members to warrant class certification.” PradoSteiman v. Bush, 221 F.3d 1266, 1278 (11th Cir. 2000).
The individual issues plaguing Plaintiffs’ fraud and suppression claims preclude a
finding of typicality. For example, Plaintiffs have all participated in the settlement of the 1998
MedPartners Securities Litigation — they all submitted claims for recovery. Significant members of their proposed class did not submit claims at all, and even some opted out of the settlement entirely. The fraud and suppression claims of those, like Plaintiffs, who actively participated in the settlement are nothing like claims of those who were not even aware of the settlement,
and certainly nothing like claims of those who affirmatively excluded themselves. Defendants
have already catalogued other substantial individual issues impacting those fraud and suppression claims. The typicality element cannot be satisfied on this record. See, e.g., Sprague v. General Motors Corp., 133 F.3d 388, 399 (6th Cir. 1998) (holding that typicality is not satisfied
where“[a] named plaintiff who proved his own claim would not necessarily have proved anybody else’s claim” or where “the class claims [are] based on widely divergent facts.”), cert. denied, 524 U.S. 923 (1998). The unique defenses applicable here also preclude a finding of typicality. See Hanon v. Dataproducts Corp., 976 F.2d 497, 508-09 (9th Cir. 1992).
Moreover, in the 1998 MedPartners Securities Litigation, each of the three subclasses — common stock, TAPS, and tender offer — had its own class representative and counsel because the claims of the common stock or options purchasers in 1998 were not typical of
those of TAPS purchasers, and neither of them was typical of the claims of the Talbert subclass.
This lack of typicality carries over to this case, because the purchasers of different securities will
be antagonistic claimants to whatever settlement fund is held to have been appropriate. As noted
above, this is also an adequacy issue. But courts have also found a lack of typicality in cases,
such as this one, where subclasses with potential conflicts do not have their own class representatives and counsel. See, e.g., Buus v. WAMU Pension Plan, 251 F.R.D. 578, 585 (W.D. Wash.
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2008) (“The typicality requirement is not satisfied with respect to the proposed Ahmanson subclass. There is no named plaintiff in this action who was a participant in the Ahmanson plan.”);
In re Currency Conversion Fee Antitrust Litigation, 361 F. Supp. 2d 237, 247 (S.D.N.Y. 2005)
(because no named plaintiff was member of subclass, subclass could not be certified on typicality grounds); Whittum v. Saginaw County, 2004 WL 768901, at *1 (E.D. Mich. Apr. 1, 2004)
(“The Court finds that none of the named plaintiffs would fit within the proposed subclass definitions, and therefore the plaintiffs had failed to demonstrate that their claims are typical of either
of the subclasses and that they are proper representatives of the subclasses.”); Agostino v. Quest
Diagnostics Inc., 256 F.R.D. 437, 472 (D.N.J. 2009) (denying certification of subclass under typicality requirement due, inter alia, to no proposed representative’s belonging to the subclass).
Because none of the proposed class representatives is a member of the putative TAPS or tender
offer subclasses, their claims are not typical of those of those subclasses. Class certification
must be denied on this basis as well.
VII.
PLAINTIFFS’ FAILURE TO SATISFY THE ELEMENTS
OF RULE 23(A) IS FATAL TO PLAINTIFFS’ “EXISTING
CLASS” ARGUMENT
Plaintiffs’ once again ask this Court to evade the requirements of the Class Action
Statute, this time arguing that, because the class they seek to certify in this case “already exists,”
there is no need to do the Rule 23(a) analysis again. That, of course, is not what the Supreme
Court said in 2006. In the words of the Supreme Court, proper certification of a class under Rule
23 and the Class Action Statute requires much “more than a discrete and identifiable group of
individuals.” Ex parte Caremark, 956 So. 2d at 1125. Rather, “the members of the purported
class must be analyzed in terms of their relationship to the particular claims and defenses to be
asserted in the class action.” Id. (emphasis added). That analysis cannot be evaded by an end-
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around, as Plaintiffs seek to do here. And because the requisite analysis shows that the claims in
this fraud case cannot be certified, Plaintiffs’ “existing class” argument necessarily fails.
Plaintiffs’ attempt to avoid the “rigorous analysis” of all elements of Rule 23 by invoking judicial estoppel also fails. For starters, because the AIG Defendants never appeared in
the 1998 MedPartners Securities Litigation and never urged the court in that case to certify the
settlement class, the AIG Defendants are not judicially estopped from anything. But even more
importantly, even with respect to Caremark37 (and the AIG Defendants, if judicial estoppel were
held to apply to them), being estopped from denying that there was a validly certified settlement
class in the underlying actions does not prevent Caremark from asserting any of the arguments
against certification here, because the arguments being asserted as to this class are wholly consistent with the earlier request for certification for settlement purposes only.
A.

Judicial Estoppel Does Not Apply to the AIG Defendants
The doctrine of judicial estoppel simply does not apply to the AIG Defendants in this

case. Under Alabama law, “[a]pplication of the doctrine of judicial estoppel is triggered when
there is (1) a prior judicial or quasi-judicial proceeding (2) in which a party successfully asserted a position that is (3) contrary to the position asserted by that party in a later proceeding, and in
which (4) the party would derive an unfair advantage or impose an unfair detriment on the opposing party if not estopped.” Selzer Automotive, L.P. v. Cumberland Plastic Systems, LLC, 70
So. 3d 272, 276 (Ala. 2010) (citations and internal quotation marks omitted, emphasis added).
See also New Hampshire v. Maine, 532 U.S. 742, 749 (2001) (“[W]here a party assumes a certain position in a legal proceeding, and succeeds in maintaining that position, he may not thereafter, simply because his interests have changed, assume a contrary position . . . .”) (internal quo37

The Supreme Court held that Caremark was “judicially estopped to now challenge the existence
of a validly certified class, as recognized in the MedPartners securities litigation.” Ex parte
Caremark, 956 So. 2d at 1126 n.4.
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tation marks omitted, emphases added); Transamerica Leasing, Inc. v. Institute of London Underwriters, 430 F.3d 1326, 1336 n.8 (11th Cir. 2005) (judicial estoppel “only applies to a party
that actually made a prior inconsistent statement”).
The AIG Defendants were never parties in the 1998 MedPartners Securities Litigation (PFF ¶ 298), and they never asserted any position regarding the settlement class in that judicial proceeding. Indeed, none of the AIG Defendants even appeared in the 1998 MedPartners
Securities Litigation, let alone joined a motion to approve the settlement in that case. Far from
taking any position at the preliminary or final fairness hearings, counsel for AIG Defendants was
not even present in court at those times. (PFF ¶ 299-300)
Plaintiffs argue that judicial estoppel applies to the AIG Defendants because of (1) a
provision in the Stipulation of Settlement stating that “the Parties” — defined elsewhere in the
Stipulation to include “the Insurance Carrier” (see Ex. 39 at 15) — would jointly apply for approval of the settlement, and (2) a provision of the AISLIC Policy gave the AIG Defendants the
right to control the settlement negotiations. Both arguments are unavailing. (Pl. Br. 116-17)
Neither of these contractual provisions changes what actually occurred. Because judicial estoppel is irrelevant outside judicial proceedings, Plaintiffs’ attempt to trigger the doctrine by way of
AIG Defendants’ ability to control the settlement negotiations is unavailing. See Selzer, 70 So.
3d at 276 (“The doctrine of judicial estoppel exists to protect the integrity of the judicial system,
not the litigants.”) (citations and internal quotation marks omitted, emphasis in original).
B.

Even if Judicial Estoppel Applies, It Has No Effect
on the Arguments for Denying Certification in
This Case
Even with respect to Caremark (and the AIG Defendants, if judicial estoppel is held

to apply to them), the estoppel that the Supreme Court found to apply, see Ex parte Caremark,
956 So. 2d at 1126 n.4, does not impact any of the arguments made against certification here.
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That is because the Supreme Court did not hold that Caremark was estopped from challenging
the proposed certification in this case, but rather only that Caremark was estopped to deny that
there was a validly certified settlement class in the 1998 MedPartners Securities Litigation.
Caremark makes no such argument here. The arguments made against certification of Plaintiffs’
fraud and suppression claims are entirely consistent with the named plaintiffs’ un-opposed request, in connection with settlement, for class certification of the claims at issue in the underlying action.
As the Supreme Court made clear in 2006, this case involves separate parties and
separate claims from the 1998 MedPartners Securities Litigation. See id. at 1125 (highlighting
“[t]he inclusion of additional defendants and newly asserted claims”). Because “the members of
the purported class must be analyzed in terms of their relationship to the particular claims and
defenses to be asserted in the class action,” Defendants’ arguments that the putative class fails to
satisfy “the ‘rigorous analysis’ contemplated by Rule 23” are particular to this class and do not
speak to the propriety of the 1998 MedPartners Securities Litigation settlement class. Id. (emphasis added).
Plaintiffs’ confusion on this point comes out most clearly when they attempt to argue
that the defendants are judicially estopped from challenging the adequacy of the Hare Wynn and
North firms in this case because they previously agreed that other lawyers, who were much more
involved in the settlement of the underlying cases, “were legally adequate.” (See Pl. Br. 143-44)
In making that argument, Plaintiffs here demonstrate that they have still failed to grasp the Supreme Court’s holding that this case involves separate parties and separate claims from the underlying litigation and that classes are certified, not in the abstract, but rather in connection with
proposed claims. That Milberg Weiss, Lowey Dannenberg, and Cauley may have been thought
to be adequate to represent the settlement class in 1999 does not mean that the Hare Wynn and
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North Firms are adequate to represent this putative fraud class — particularly since the claims of
this class call into very serious question the conduct of the prior class counsel.
Taken to its logical end point, Plaintiffs’ estoppel argument leads to absurd results.
Suppose McArthur’s claims against the lawyer defendants in were not held barred by the statute
of repose. Would judicial estoppel prevent Defendants from arguing that those lawyer defendants could not represent the current class? Against themselves? This too highlights the distinction between the case as to which a class was certified in 1999 and the case now before this
Court. In the end, Plaintiffs’ estoppel argument cannot withstand serious scrutiny.
Defendants’ other challenges to the putative class are also entirely consistent with
certification of the underlying settlement class. Regarding typicality and intra-class conflicts,
Defendants argue that because Plaintiffs’ named representatives are common stockholders purporting to represent a class that includes TAPS and tender offer members, they are atypical, and
their interests are fatally antagonistic to the other groups in the putative class. These arguments
relate to the parties and claims of this case are entirely consistent with certification of a settlement class in the underlying action. After all, that settlement class — unlike the proposed putative class here — was divided into subclasses by security type precisely to avoid the serious
problems that the putative class’s homogenous representation creates.
Plaintiffs’ second typicality problem — that their proposed non-claimant subclass
has no representative at all — is unique to this case and thus consistent with the certification of
the prior settlement class, as no such subclass did or could have existed at the time of the 1998
MedPartners Securities Litigation settlement. Defendants’ argument regarding Rule 23(b)(1)(A)
is also unique, as the prior settlement class was certified under Rule 23(b)(3). (PFF ¶ 250) Finally, Defendants’ arguments that individual issues predominate under Rule 23(b)(3) focus on
the statute of limitations defense and on the elements a common-law fraud claim. For the 1998
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MedPartners Securities Litigation settlement class, there was no potential statute of limitations
issue, and the class could have prevailed solely based on federal securities law claims, rather
than the multi-state patchwork of common-law fraud jurisprudence at issue here.
In sum, Plaintiffs seek to employ the doctrine of judicial estoppel to prevent Defendants — several of which were never parties in the prior litigation — from raising legitimate challenges to the certification of the putative class. These legitimate challenges are entirely independent of, and indeed, consistent with, the certification of the 1998 MedPartners Securities Litigation settlement class. The Court should reject Plaintiffs’ invitation to avoid doing the “rigorous analysis” as to all Rule 23 elements that is required under Alabama law.
CONCLUSION
The motion for class certification should be denied.
Dated: Birmingham, Alabama
May 15, 2012
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Defendants Caremark Rx, Inc. (“Caremark”), American International Group, Inc.
(“AIG”), National Union Fire Insurance Company of Pittsburgh, Pa. (“National Union”), AIG
Technical Services, Inc. (“AIG Technical Services”), and American International Specialty Lines
Insurance Company (“AISLIC”) (excluding Caremark, the “AIG Defendants”) (collectively,
“Defendants”), respectfully submit these Initial Proposed Findings of Fact. Caremark or the AIG
Defendants may file additional proposed findings of fact from time to time at any point until the
conclusion of this action.
Citations in what follows are to: (a) exhibits marked at depositions in the case at bar
(indicated as “Ex. __”), which can be found in “Defendants’ Deposition Exhibit Binder for the
Class Certification Hearing,” filed May 15, 2012; (b) deposition testimony that either will be offered at the class certification hearing in opposition to Plaintiffs’ motion for class certification or
is presented as an indicator of expected testimony of witnesses whom one or the other of the parties intends to call live at the class certification hearing, which can be found in “Defendants’
Deposition Binder for the Class Certification Hearing,” filed May 15, 2012; (c) additional documents, including affidavits and excerpts of prior testimony, that have not been marked as exhibits
at depositions in this case (indicated as “Ex. 10__”), which can be found in “Defendants’ Binder
of Additional Exhibits for the Class Certification Hearing,” filed May 15, 2012; and (d) pleadings, motions, and Orders previously filed in the case at bar.
PROPOSED INITIAL FINDINGS OF FACT
I.

THE PARTIES AND THEIR DISPUTE
A.

The 1998 MedPartners Securities Litigation
1.

This action, which was initially filed on October 22, 2003, arises out of the set-

tlement of the 1998 MedPartners Securities Litigation (see 10/22/2003 Class Action Complaint
¶ 1), consisting of various securities and derivative lawsuits that alleged that MedPartners had
made a series of false and misleading statements concerning a planned merger between Med-

-2Partners and PhyCor Inc. and concerning MedPartners’ overall financial condition.

(See

10/22/2003 Class Action Complaint ¶¶ 26-27)
2.

Plaintiffs allege that, during the settlement negotiations in the 1998 MedPart-

ners Securities Litigation, Defendants represented to the plaintiffs in that case that MedPartners
had $50 million in insurance coverage and failed to inform the plaintiffs that MedPartners had
acquired an excess insurance policy with no limit of liability (“the AISLIC Policy”). (See
6/4/2004 First Amended Class Action Complaint ¶¶ 50-51, 59)
B.

The Allegations in This Action
3.

In this action, named plaintiffs John Lauriello, James O. Finney, Jr., Sam John-

son, and City of Birmingham Retirement and Relief System and the putative class are represented by three law firms.

(See 5/30/2007 Second Amended Class Action Complaint ¶¶1-3;

6/12/2009 Plaintiffs’ Amendment to the Complaint) The lead lawyers are: John W. Haley
(Hare, Wynn, Newell & Newton, LLP; the “Hare Wynn Firm”); John Q. Somerville (Galloway
& Somerville, LLC); and J. Timothy Francis (James L. North & Associates; “the North Firm”)
(collectively, “Putative Class Counsel”)
4.

Plaintiffs James O. Finney, Jr., Sam Johnson, and City of Birmingham Retire-

ment & Relief System and their counsel herein state that they:
seek to represent the same class that was certified in the 1998 MedPartners Securities Litigation pursuant to the Stipulation of Settlement dated as of January 15,
1999, and the Order Regarding Preliminary Approval and Notice, entered by the
Circuit Court for Jefferson County, Alabama on May 3, 1999, which is further divided into the following subclasses: (a) Class Members that submitted claims to
the Claims Administrator in the 1998 MedPartners Securities Litigation and were
found to be Authorized Claimants and to have an Allowed Loss, as those terms
have been defined by the Claims Administrator, and (b) Class Members who did
not submit claims to the Claims Administrator. For clarification, Plaintiffs seek to
define the May 3, 1999, Court ordered Class as it was articulated in the Class Notice that was mailed to class members and potential class members by the Claims
Administrator. Such definition appears as follows:
All persons who (i) purchased MedPartners, Inc. (“MedPartners”) common stock (including, but not limited to, through open market transac-

-3tions, mergers or acquisitions in which MedPartners issued common stock,
acquisition through the Company’s Employee Stock Purchase Plan
(“ESPP”), and any other type of transaction in which a person acquired
one or more shares of MedPartners stock in return for consideration) during the period from October 30, 1996 through January 7, 1998, inclusive
(MedPartners employees who purchased shares through the ESPP in January 1998 being deemed to have purchased their shares on December 31,
1997); (ii) purchased call option contracts on MedPartners common stock
during the period October 30, 1996 through January 7, 1998, inclusive;
(iii) sold put option contracts on MedPartners common stock during the
period October 30, 1996 through January 7, 1998, inclusive; (iv) purchased MedPartners Threshold Appreciation Price Securities (“TAPS”) in
the September 15, 1997 offering or thereafter through January 7, 1998; or
(v) tendered shares of Talbert Medical Management Holdings Corporation
to MedPartners between August 20, 1997 and September 19, 1997 (“The
Settlement Class”).
(Ex. 1002 at 6-7)
5.

In this current putative class action, Plaintiffs are now operating under their

Fourth Amended Class Action Complaint, filed May 19, 2010, which “adopted and incorporated” “[a]ll allegations and averments” in Plaintiffs’ other complaints previously filed in this
action. (See 5/19/2010 Fourth Amended Class Action Complaint)
6.

Initially, John Lauriello was the only putative class representative.

(See

10/22/2003 Class Action Complaint ¶ 6) On May 30, 2007, James O. Finney, Jr., Sam Johnson,
and the City of Birmingham Retirement and Relief System were added as additional putative
class representatives. (See 5/30/2007 Second Amended Class Action Complaint ¶¶ 1-3) More
than two years later, on June 12, 2009, Plaintiffs withdrew their request that John Lauriello be
appointed as a class representative. (See Plaintiffs’ 6/12/2009 Amendment to the Complaint)
7.

Plaintiffs’ Complaint in this action alleges two counts: (1) that Defendants mis-

represented the amount of insurance available to settle the 1998 MedPartners Securities Litigation by asserting that the amount available was $50 million (6/4/2004 First Amended Class Action Complaint ¶¶ 79-82), and (2) that Defendants suppressed information concerning the
AISLIC Policy (id. ¶¶ 83-86).

-48.

According to their Complaint, Plaintiffs seek judgment against Defendants and

an award of “compensatory and punitive damages equal to the difference between the $56 million settlement that was paid, based upon misrepresentation and suppression, and the true damages suffered by the Class — identified by MedPartners’ own lawyers and representatives as
$3.25 Billion — a total of $3.194 Billion, plus interest.” (Id. ¶ 5; see also id. ¶¶ 82, 86) This
portion of the Complaint refers to positions taken by MedPartners in other litigation prior to the
current case.
C.

The Intervenors’ Action
9.

Frank McArthur, Bill Greene, and Virginia Greene (“the McArthur Interve-

nors” or “Intervenors”) were Plaintiffs in a separate putative class action captioned Frank G.
McArthur, et al. v. Caremark Rx, Inc., et al., in the Circuit Court of Jefferson County, Alabama,
CV-03-7066-JSV (“the McArthur Action”) that was filed on November 5, 2003.
10.

In their complaint (the “McArthur Original Complaint”), the McArthur parties

had made allegations that were substantially similar to those at issue in the complaint filed by
Lauriello, but included additional allegations of fraud and negligence directed at counsel for the
plaintiffs and defendants in the 1998 MedPartners Securities Litigation. (See Ex. 1003 ¶¶ 5, 8,
12-21, 29)
11.

By Order dated February 19, 2004 — in connection with a motion filed by De-

fendants to abate, dismiss, or stay the Intervenors’ class action — Judge J. Scott Vowell stayed
the Intervenors’ case under the class action “first-filed rule,” due to the pendency of the Lauriello
action. (See 2/19/2004 Order)
12.

The McArthur Intervenors moved to intervene in this action on February 8,

2005, seeking to be appointed class representatives. (See Motion to Intervene by Frank G.
McArthur, Bill Greene and Virginia Greene and Motion to Stay Discovery and All Proceedings
Pending the Court’s Ruling on Motion to Intervene, and Proposed Intervenors’ Class Action

-5Complaint In Intervention (“Motion to Intervene”) at 2) They were represented by attorney Lanny Vines, and they purported to bring their action on behalf of the same class that the Lauriello
Plaintiffs seek to represent. (See id. at 69)
13.

In their proposed Complaint in Intervention, the McArthur Intervenors includ-

ed as defendants a number of the class counsel in the 1998 MedPartners Securities Litigation.
The McArthur Intervenors alleged that the 1998 MedPartners Securities Litigation Plaintiffs’
lawyers made false statements to the Court in 1999 in connection with the settlement and had
either committed fraud, or, at a minimum, were negligent in not learning of the alleged fraud and
bringing it the Court’s attention sooner. (Ex. 1 to Motion to Intervene ¶¶ 45-59) Intervenors also alleged that these facts gave rise to a conflict of interest that rendered Putative Class Counsel
inadequate to represent the class here. (Motion to Intervene at 9-12)
14.

The proposed Complaint in Intervention also included claims against John

Lauriello, as a named class representative in the underlying case. Mr. Lauriello was alleged, inter alia, to have breached duties to the class by failing to discover the alleged fraud of Caremark
and the AIG Defendants.
15.

This Court held, on March 10, 2005, that the Motion to Intervene was untime-

ly, but the Alabama Supreme Court reversed, holding that Intervenors’ allegations of a conflict
of interest between Putative Class Counsel and the putative class were sufficiently serious that
“justice may not be attained if intervention is not allowed.” Ex Parte Caremark Rx, Inc., 956 So.
2d 1117, 1129 (Ala. 2006).
16.

On remand, Intervenors filed their complaint on behalf of the “1999 Certified

Class”—i.e., the same class Putative Class Counsel seek to represent, with the addition of “current holders of MedPartners common stock as of May 3, 1999,” whom plaintiffs here no longer
include in their class definition.

-617.

The Complaint in Intervention again alleged, among other things, that the 1998

MedPartners Securities Litigation class counsel had breached their fiduciary duties to the 1998
MedPartners Securities Litigation class through their misrepresentation or suppression regarding
settlement. Id. ¶¶ 72-75. The complaint specifically named John Lauriello in his individual capacity as a defendant. Id. ¶ 17.
18.

On January 3, 2008, Putative Class Counsel filed a motion to dismiss John

Lauriello as a Defendant in Intervention, in which they asserted that “John Lauriello owed no
legal duties to the McArthur Intervenors and, therefore, did not and could not have breached any
fiduciary duty to the McArthur Intervenors or the Class.” (Motion to Dismiss John Lauriello as a
Defendant in Intervention ¶ 5)
19.

The Circuit Court of Jefferson County, Judge King, heard arguments on Puta-

tive Class Counsel’s motion on behalf of John Lauriello on January 18, 2008. (Ex. 1024) At
that hearing, Putative Class Counsel argued that John Lauriello was never a class representative
in the 1998 MedPartners Securities Litigation and thus that he never owed the putative class any
legal duty whatsoever. (Ex. 1024 at 8-12, 31-32) They also argued that they themselves were
never class counsel in the 1998 MedPartners Securities Litigation. (Ex. 1024 at 11, 30-32, 3637)
20.

On March 4, 2008, Judge King issued an Order denying John Lauriello’s mo-

tion to dismiss Intervenors’ claims against him. (Order, Motion to Dismiss John Lauriello as a
Defendant in Intervention at 1)
21.

On January 30, 2009, Putative Class Counsel filed “The Lauriello Plaintiffs’

Motion to Disqualify the Law Firms of Haskell Slaughter and Lanny Vines & Associates”
(“Lauriello Motion to Disqualify”). (Ex. 22) In their motion, Putative Class Counsel argued that
Haskell Slaughter was disqualified as a matter of law due to its prior representation of Caremark,
and that Mr. Vines was disqualified as a matter of law by imputation. (Ex. 22 at 1-3)
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On February 4, 2009, Mr. Vines filed on behalf of the McArthur Intervenors

the “Intervenors’ Motion to Disqualify the Law Firms of Hare, Wynn, Newell & Newton, James
L. North & Associates, and Galloway & Somerville, L.L.C. and Their Proposed Class Representative, John Lauriello (“Vines Motion to Disqualify”). (Ex. 45) In the Vines Motion to Disqualify, the McArthur Intervenors asserted that “neither Lauriello nor his attorneys [Putative
Class Counsel] are fit or qualified to represent the putative class in any capacity here.” (Ex. 45 at
1)
23.

Mr. Vines, on behalf of the McArthur Intervenors, further alleged that Lauri-

ello and the Hare Wynn Firm and North Firm possessed “knowledge of the payment of substantial monies beyond the $50 million policy limits” and that Lauriello and his counsel possessed
such knowledge “prior to their agreeing to settle the Lauriello class claims for pennies on the
dollar on January 15, 1999.” (Ex. 45 at 10-11) The McArthur Intervenors went on to claim:
[N]otwithstanding the aforesaid knowledge, Lauriello and his class counsel
(North and Hare Wynn) did not obtain any formal discovery as to the financial
condition of the Defendant MedPartners. In fact, Lauriello and his class counsel
wholly failed in their legal responsibilities and duties to the Lauriello class members in not further investigating and discovering the true source and amount of all
the excess monies being paid above the stated policy limits of the Defendants, and
worse yet, having failed to do so, sitting idly and quietly by while the fraudulent
settlement, which should have and could have been discovered by Lauriello and
his said class counsel, proceeded through the preliminary and final approval by
the Court. (Ex. 45 at 11)
24.

Regarding attorney Somerville, the McArthur Intervenors asserted that he

should be disqualified for various reasons, including his previous representation of one of the
individual defendants listed on the Stipulation of Settlement in the global settlement of the 1998
MedPartners Securities Litigation. (Ex. 45 at 13-15)
25.

Finally, the McArthur Intervenors, through attorney Vines, argued: “Hare and

North are disqualified in this case because they participated and/or acquiesced in the fraud perpetrated upon the 1999 settlement class;” and “It cannot be denied that at the time of this 1999 class
action settlement both Hare and North were acutely aware of salient information which beyond a

-8doubt put them on notice that they must engage in further discovery . . . with respect to the
amount of the known additional excess insurance MedPartners had purchased . . . .” (Ex. 45 at
19)
D.

The Lead Counsel Agreement
26.

On March 2, 2009, approximately one month after Putative Class Counsel and

Mr. Vines asserted that the other side must be disqualified to serve as class counsel as a matter of
law, both sides reversed course and withdrew their motions. (Withdrawal of Motion to Disqualify the Law Firms of Haskell Slaughter Young & Rediker, LLC and Lanny Vines & Associates;
McArthur Intervenor Plaintiffs’ Motion to Withdraw Their Motion to Disqualify the Law Firms
of Hare, Wynn, Newell & Newton, James L. North & Associates and Galloway & Somerville
LLC and Their Proposed Class Representative, John Lauriello)
27.

In doing so, both sides identified only a single ground for the withdrawal of

their previously filed motions: the entry of a so-called “Lead Counsel Agreement” between
Vines and Putative Class Counsel on February 25, 2009. (See id.)
28.

The Lead Counsel Agreement provides that the class action claims in Lauriello

shall be prosecuted by Putative Class Counsel, with Vines representing only the McArthur Intervenors as individuals, and not the Lauriello plaintiffs or the Lauriello class. (Ex. 21 at ¶ 1) It
further provides that it “does not create a ‘co-counsel’ arrangement between [Putative Class]
Counsel and McArthur Counsel; instead, [Putative Class] Counsel will separately and independently represent the Lauriello Plaintiffs and the Lauriello Class, and Lanny S. Vines and
Lanny Vines & Associates, LLC, will separately and independently represent the McArthur Intervenors.” Id.
29.

Under the terms of the Lead Counsel Agreement, Putative Class Counsel

agreed to dismiss and withdraw the Lauriello Plaintiffs’ Motion to Disqualify the Law Firms of
Haskell Slaughter and Lanny Vines & Associates, and Vines agreed to dismiss and withdraw (i)

-9the Amended and Restated Class Action Complaint in Intervention filed on December 1, 2008,
and (ii) the Intervenors’ Motion to Disqualify the Law Firms of Hare, Wynn, Newell & Newton,
James L. North & Associates and Galloway & Somerville, LLC and Their Proposed Class Representative, John Lauriello. (Ex. 21 at ¶¶ 4, 5)
30.

Paragraph 6 of the Lead Counsel Agreement provides for the potential split be-

tween Vines and Putative Class Counsel of any settlement fee awarded in this case:
With respect to any fee award in connection with any class action claims asserted
in this litigation, the parties and their respective counsel agree that they will pose
no objection to [Putative Class] Counsel petitioning the Court for an award of as
much as 92.5% of the total class action settlement fee award or to McArthur
Counsel petitioning the Court for an award of as much as 7.5% of the total class
action settlement fee award. [Putative Class] Counsel agree that the contribution
of McArthur Counsel is equal to or greater than the 7.5% referenced herein, and
that the value will be enhanced by the presence and participation of McArthur
Counsel; and McArthur Counsel agree that the contribution of [Putative Class]
Counsel is equal to or greater than the 92.5% referenced herein. [Putative Class]
Counsel and McArthur Counsel agree to expressly advance and support these positions to the Court in support of the settlement fee awards for respective counsel
in this case. (Ex. 21 ¶ 6)
31.

The dismissal of all claims against Lauriello was specifically discussed during

the course of negotiating the terms of the Lead Counsel Agreement. Although the dismissal does
not appear as one of the terms of the Agreement, it was understood by all that the claims against
Lauriello would be dismissed. (Francis 168-70) A Notice of Dismissal Pursuant to Rule
41(a)(1)(i) filed on March 23, 2009 dismissed any and all claims by Intervenor Plaintiffs against
Lauriello, with prejudice. An April 3, 2009 Order affirmed the dismissal
32.

Since the execution of the agreement, Vines has contributed little if any work

to the litigation.
(a)

Since filing the original McArthur complaint, Vines has not had any discussions regarding the amount of insurance coverage available to MedPartners at the time of the original securities litigation with any former
MedPartners or Caremark employee, or any employee or representative of
AIG. (Vines 224-26)

-10(b)

Vines has not attended the depositions of Messrs. Haley, Somerville,
Francis, or Gunther, nor has he read their respective deposition transcripts.
(Vines 238-40)

(c)
(d)

Mr. Haley is unaware of any meetings between Putative Class Counsel
that have included Vines. (Haley 444)
Mr. Haley has not seen any work product generated by Vines or any
member of his firm in connection with the case at bar since the Lead
Counsel Agreement was entered into. (Haley 444)

(e)

Vines did not participate in any prep work for the Haley, Johnston, or
Somerville depositions. (Haley 443)

33.

Since the execution of the agreement, Vines has expressly disavowed the alle-

gations that he made in the Motion to Intervene and Complaint in Intervention against Putative
Class Counsel and other plaintiffs’ counsel in the 1998 MedPartners Securities Litigation. (See
Vines 43, 45-46, 48-49, 52, 61-64, 68-73, 75-78, 82-86, 95-96, 99-106)
II.

DECEMBER 2, 1997: PA DIL L A
34.

IS FILED

On or about December 2, 1997, Milberg Weiss Bershad Hynes & Lerach LLP

(“Milberg Weiss”) filed the class action captioned Dora Padilla and Patricia D. Randolph, On
Behalf of Themselves and All Others Similarly Situated v. MedPartners, Inc., TalMed Merger
Corporation, Larry R. House, Mark L. Wagar, Jack D. Massimino and Gloria L. Austin, No.
CV-98-1092-RSWL (SHx) (“Padilla”), in the United Stated States District Court for the Central
District of California. (Ex. 1004)
35.

The Padilla Complaint alleged violations of Section 14(d)(7) of the Securities

Exchange Act of 1934 and Rule 14d-10 promulgated thereunder, related to MedPartners’ acquisition of Talbert Medical Management Holdings Corporation. (Ex. 1004 ¶ 1) Padilla was later
incorporated into the 1998 MedPartners Securities Litigation for settlement purposes. (Ex. 39 at
9-10)
III.

JANUARY 9, 1998: L A UR IEL L O I
36.

IS FILED

On January 9, 1998, the Hare Wynn Firm filed a class action complaint on be-

half of representative plaintiff John Lauriello and a putative class of purchasers of MedPartners’

-11securities in Lauriello v. MedPartners Inc., et al., CV-98-98, in the Circuit Court of Jefferson
County, Alabama (“Lauriello I”). (Ex. 36) The North Firm joined in the representation no later
than January 12, 1998. (Ex. 1005)
IV.

JANUARY 20, 1998: THE JOINT PROSECUTION AGREEMENT
37.

On or about January 20, 1998, the Hare Wynn Firm and North Firm entered in-

to an “Agreement With Respect To Joint Prosecution of Certain Securities Litigation” with Milberg Weiss (the “Joint Prosecution Agreement”) pursuant to which the Hare Wynn Firm, the
North Firm, and Milberg Weiss “agree[d] to represent a class or classes of absent class members
(the ‘Class’) in one or more actions against some or all of the MedPartners Defendants arising
from the purchase or acquisition of MedPartners securities by members of the Class, whether
filed or hereafter filed by any of the Firms or any firm associated therewith (‘MedPartners Litigation’).” (Ex. 154 ¶ 1)
38.

Under the Joint Prosecution Agreement, the prosecution of the 1998 MedPart-

ners Securities Litigation was to be “jointly supervise[d] and manage[d]” (Ex. 154 ¶ 1), and the
firms “agree[d] to pool all legal fees and amounts awarded to any of the Firms in any MedPartners Litigation and divide such fees and amounts as follows: (i) 60% to the Milberg Firm and
(ii) 40% to the North and Hare Firms” (id. ¶ 2). No commitments were to be made or material
steps were to be taken without the consent and agreement of all three signatory Firms. (Id. ¶ 1)
39.
V.

No plaintiffs signed the Joint Prosecution Agreement. (See generally Ex. 154)

THE DISMISSAL AND APPEAL OF L A UR IEL L O I
A.

The Motion to Dismiss
40.

On February 19, 1998, defendants in Lauriello I filed a motion to dismiss the

complaint therein. (See Ex. 1006) Defendants in Lauriello I filed a Motion to Dismiss Amended
and Restated Complaint on or about March 16, 1998. (See Ex. 1007)
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Milberg Weiss handled most of the briefing on the Lauriello I motion to dis-

miss (Haley 270; Francis 51), and Milberg Weiss attorneys “argued or participated in the oral
argument in the motion to dismiss.” (Haley 31; see also Haley 361; Gunther 88-89)
42.

Mr. Francis attended the oral argument on the motion to dismiss, but he did not

have a speaking role. (Francis 51-52)
43.

On April 17, 1998, Judge Daniel Rogers of the Circuit Court of Jefferson

County, Alabama, entered an Order dismissing Lauriello I. (Ex. 67)
B.

The Appeal
44.

The North Firm filed a Notice of Appeal of the dismissal to the Supreme Court

of Alabama on April 23, 1998. (See Ex. 1008)
45.

The Lauriello I appeal was handled primarily by Milberg Weiss, who prepared

the briefs with comments from the Hare Wynn Firm and North Firm. (Haley 31, 362; Francis
52-53)
46.

There was no oral argument of the appeal in the Supreme Court. (See Haley

31; Ex. 1009) The appeal from the dismissal Order in Lauriello I was pending — i.e., no ruling
had yet been handed down by the Supreme Court — when an agreement to settle the 1998 MedPartners Securities Litigation was reached. (Haley 31)
47.

From the time Lauriello I was dismissed and appealed up until Mr. Francis ad-

vised Mr. Haley, in January or February of 1999, that the 1998 MedPartners Securities Litigation
had been settled, Lauriello I was dormant, other than the work associated with the appeal, which
was performed by Milberg Weiss. (Haley 31, 271)
48.

After the 1998 MedPartners Securities Litigation settlement was reached, the

North Firm was involved in some correspondence about the pendency of the Lauriello I appeal.
(Francis 53-54)
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Mr. Francis did some work on Lauriello I before the 1998 MedPartners Securi-

ties Litigation settled. He (i) participated in an initial strategy meeting and drafting of the complaint; (ii) participated in a meeting in Atlanta with lawyers from Milberg Weiss regarding
Lauriello I; (iii) reviewed, commented on, possibly helped prepare for, and attended the hearing
on the motion to dismiss; (iv) helped with drafting discovery; (v) reviewed and commented on
briefs filed in connection with the appeal; and (vi) was involved with an abatement motion.
(Francis 54-56)
50.

In Lauriello I, Jim Gunther of the Hare Wynn Firm (i) drafted the original

Complaint, which included an investigation that involved reviewing MedPartners’ press releases
and SEC filings (Gunther 43, 48, 51-52); (ii) may have been involved in drafting the Amended
and Restated Class Action Complaint, either as primary draftsman or otherwise (Gunther 76);
(iii) drafted discovery (Gunther 83, 89-91); (iv) probably worked on the motion to dismiss to the
extent that the Hare Wynn Firm was involved (Gunther 87); and (v) attended the hearing on the
motion to dismiss, but did not argue the motion and does not recall who did (Gunther 87-88).
51.

Gunther could not recall whether he did any work to ascertain the amount of

D&O coverage MedPartners had in January 1998. (Gunther 96-98)
52.

Gunther may have continued to follow what was going on with MedPartners,

the company, and the related 1998 MedPartners Securities Litigation after Lauriello I was dismissed, but he did not work on the appeal. (Gunther 91-92, 99-102)
53.

No depositions were taken in Lauriello I, nor were any documents produced or

reviewed by anyone at the Hare Wynn Firm. (Haley 363)
54.

Neither Mr. Haley nor anyone in the Hare Wynn Firm kept time records relat-

ed to Lauriello I (Haley 364-65), and Mr. Haley cannot estimate the number of hours spent by
the Hare Wynn Firm on work pertaining to Lauriello I with any degree of certainty (Haley 36367).
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Mr. Haley does not know the amount of expenses incurred by the Hare Wynn

Firm in connection with the 1998 MedPartners Securities Litigation. (Haley 365-66)
56.

Neither Mr. Francis nor Mr. North kept track of the time they spent on Lauri-

ello I, (Francis 27, 54, 58), and Mr. Francis could not estimate the number of hours he or
Mr. North spent on work pertaining to Lauriello I with any degree of certainty (Francis 56-58).
C.

All Other Motions to Dismiss Actions Included Within the 1998 MedPartners Securities Litigation Were Denied
57.

Other than Lauriello I, only two of the other actions that made up the 1998

MedPartners Securities Litigation faced motions to dismiss before the litigation was settled.
Lauriello I was the only one of the three actions in which the motion to dismiss was granted.
(See Ex. 67)
58.

An Alabama state action brought on behalf of purchasers of MedPartners

Threshold Appreciation Price Securities (“TAPS”), Griffin, et al. v. MedPartners, Inc., et al.,
No. CV-9800297 (also known as Schacter v. MedPartners), survived a motion to dismiss. (See
Ex. 71)
59.
VI.

The Padilla Complaint also survived a motion to dismiss. (See Ex. 1010)

SEPTEMBER 10, 1998: B L A NK ENSHIP
60.

IS FILED

On or about September 10, 1998, Milberg Weiss filed an action captioned

Blankenship, et al. v. MedPartners, Inc., et al., Civil Action No. CV-98-05480 (“Blankenship”),
in the Circuit Court of Jefferson County, Alabama. (Ex. 1011) Blankenship was a private, nonclass action, in which Milberg Weiss represented a group of Florida doctors against MedPartners
and others. (Id.)
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Milberg Weiss and Florida lawyer Alan Gassman, along with J. Timothy

Coyle, represented the Blankenship plaintiffs as co-counsel. (Ex. 1012) The Hare Wynn Firm
did not refer Blankenship to Milberg Weiss. (Haley 393)
62.

Although the Joint Prosecution Agreement provided that no individual or class

actions were to be filed without the written consent of all three signatory Firms (Ex. 154), no
such consent of the Hare Wynn Firm or North Firm was obtained by Milberg Weiss before the
commencement of Blankenship. (Haley 124-25; Francis 107-108; Ex. 207 ¶¶ 4-5)
63.

Milberg Weiss associated with Alabama attorney J. Timothy Coyle, and not

the Hare Wynn Firm or the North Firm, to act as its local co-counsel in Blankenship. (See Ex.
1011; Ex. 1012 ¶¶ 3, 7)
64.

No law firms other than Gassman’s firm, Milberg Weiss, and J. Timothy Coyle

represented the plaintiffs in the Blankenship litigation. (Ex. 1012 ¶ 7)
VII.

THE AISLIC POLICY
65.

On October 22, 1998, effective as of September 30, 1998, AISLIC issued to

MedPartners the “AISLIC Policy” — the excess insurance policy that is at issue in this action.
VIII.

MEDPARTNERS MAKES SEVERAL PUBLIC DISCLOSURES ABOUT THE AISLIC POLICY
A.

The December 17, 1998 Press Release
66.

MedPartners publicly disclosed its purchase of the excess insurance policy in a

December 17, 1998 press release:
MedPartners . . . announced today that it has entered into an excess insurance
agreement with National Union Fire Insurance Company of Pittsburgh, Pa. pursuant to which National Union will assume financial responsibility for the defense
and ultimate resolution of the securities litigation. . . . Mac Crawford, Chairman
and CEO of MedPartners, said: “We are pleased to have obtained this coverage
from National Union. The excess insurance agreement allows MedPartners to put
the uncertainty and contingent liability of this body of litigation behind us and
move forward knowing that this litigation presents no material adverse financial
risk to the company.” (Ex. 116 (emphasis added))
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The December 28, 1998 Birmingham Business Journal Article
67.

An article entitled “MedPartners’ Woes Stun Market, Investors” that appeared

in the 12/28/98 issue of the Birmingham Business Journal states that “MedPartners also announced that it had entered into an excess insurance agreement with National Union Fire Insurance Company of Pittsburgh, in which National Union will assume responsibility for the defense
and ultimate resolution of the securities litigation filed on behalf of certain buyers of MedPartners’ common stock.” (Ex. 146 at 7)
C.

The MedPartners January 15, 1999 8-K
68.

On January 15, 1999, MedPartners filed its Form 8-K with the United States

Securities and Exchange Commission (“SEC”). (Ex. 120)
69.

Forms 8-K filed with the SEC are available to the public upon filing. See 17

C.F.R. §§ 232.101, 250.104(a) (1998).
70.

In the Form 8-K, MedPartners disclosed amendments to its credit agreement

with NationsBank and defined “AIC Insurance Policy” as one of the terms added to the credit
agreement. Specifically, it states that:
(b) Section 1.01 of the Credit Agreement is hereby further amended to add the
following new definitions in their appropriate alphabetical order:
“AIC INSURANCE POLICY” means the Excess Catastrophe Equity Protection Coverage for Pending Actions issued by American International
Specialty Lines Insurance Company, an affiliate of American Insurance
Companies, as of September 30, 1998 insuring the Borrower and its officers, directors and employees against liabilities, costs and expenses arising
out of the actions and proceedings comprising part of the Disclosed Litigation and described under the caption “Securities Cases” on Schedule
3.01(d) hereto and other claims, actions, litigation and proceedings asserting similar claims for violations of the Securities Act, the Exchange Act
and other state securities laws, a complete and accurate copy of which has
been delivered to the Lender Parties prior to the Amendment No. 2 Effective Date. (Ex. 120 at 25-26 of 40)
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The February 10, 1999 Press Release
71.

A February 10, 1999 press release from MedPartners contains a section about

the excess insurance that reads: “Management also negotiated additional insurance coverage that
ensures protection going forward from any material adverse financial risk associated with pending shareholder litigation.” (Ex. 122 at CAULEY 0002834-38)
72.

Mr. Haley admits that a March 8, 1999 fax from Stephen “Gene” Cauley to

Darren Robbins attaching the December 17, 1998 and February 10, 1999 press releases (Ex. 13)
put Cauley and Milberg Weiss on notice that they had to investigate the statements therein about
excess insurance. (Haley 208-16)
E.

The MedPartners April 1, 1999 NT 10-K
73.

On April 1, 1999, MedPartners filed its Form NT 10-K with the SEC. (Ex.

74.

Forms NT 10-K filed with the SEC are available to the public upon filing. See

123)

17 C.F.R. §§ 232.101, 250.104(a) (1998).
75.

The February 10, 1999 press release, which disclosed that management “nego-

tiated additional insurance coverage that ensures protection going forward from any material adverse financial risk associated with pending shareholder litigation,” is attached to the NT 10-K at
Addendum A. (Ex. 123)
F.

The MedPartners 1998 10-K
76.

On April 15, 1999, MedPartners filed its Annual Report on Form 10-K for

1998 with the SEC. (Ex. 125)
77.

Annual Reports on Form 10-K filed with the SEC are available to the public

upon filing. See 17 C.F.R. §§ 232.101, 250.104(a) (1998).
78.

In the 10-K, MedPartners reported:

-18The Company maintains professional liability insurance, general liability and other customary insurance on a claims-made and modified occurrence basis, in
amounts deemed appropriate by management based upon historical claims and the
nature and risks of the Company’s businesses. In addition, in December 1998,
the Company agreed to pay a premium of $22.5 million to acquire excess equity
protection insurance coverage from National Union Fire Insurance Company
of Pittsburgh (“National Union”), pursuant to which National Union assumed
financial responsibility for the defense and ultimate resolution of the Shareholder Litigation. . . . (Ex. 125 at 10 of 262)
79.

The 1998 10-K further reported in Item 3:

An agreement in broad principle has been reached to resolve all twenty cases in
the Shareholder Litigation, as well as the class action lawsuit relating to the acquisition of Talbert, discussed above. However, the settlement is subject to the negotiation and execution of definitive documentation, court approval following notice
to class members and shareholders, and a hearing before the state court in Birmingham and in other courts as necessary. Management has entered into an excess insurance coverage agreement with National Union pursuant to which National Union assumed financial responsibility for the defense and ultimate resolution of the Shareholder Litigation, and management believes that the ultimate resolution of these matters presents no material adverse risk to the Company. (Ex.
125 at 13 of 262)
80.

MedPartners’ 1998 10-K was mailed to each then-current shareholder of Med-

Partners in late April 1999, shortly before Judge Wynn gave preliminary approval to the class
and the notice of class certification and settlement was mailed. (Ex. 1049)
G.

The MedPartners May 17, 1999 10-Q
81.

On May 17, 1999, MedPartners filed its 10-Q for the quarter ended March 31,

1999 with the SEC. (Ex. 53)
82.

Forms 10-Q filed with the SEC are available to the public upon filing. See 17

C.F.R. §§ 232.101, 250.104(a) (1998).
83.

Page 13 of the 10-Q states that “[t]here are various legal matters which, if ma-

terially adversely determined, could have a material adverse effect on the Company’s operating
results and financial condition. See Item 3 of the Company’s Annual Report filed on Form 10-K
for the fiscal year ended December 31, 1998.” (Ex. 53 at 13 of 16)
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In the cross-referenced Item 3 of the 10-K, MedPartners stated that, because of

the excess insurance policy, MedPartners’ management believed that Shareholder Litigation
would not present a “material adverse risk” to MedPartners. (Ex. 125 at 13 of 262)
IX.

THE SETTLEMENT OF THE 1998 MEDPARTNERS SECURITIES LITIGATION
85.

In a January 15, 1999 Memorandum of Understanding (Ex. 77), National Un-

ion Fire Insurance Co. of Pittsburgh, Pa. agreed to pay $65 million to settle a series of actions
then pending against MedPartners relating to alleged misrepresentations and nondisclosures in
connection with the purchase and sale of various securities of MedPartners.
86.

The actions being settled pursuant to the Memorandum of Understanding were

listed in a schedule to that document. (Ex. 77)
87.

William Lerach took the lead in negotiating the settlement on behalf of the

Plaintiffs in the 1998 MedPartners Securities Litigation. (Lerach 60-61)
88.

The settlement was expressly conditioned upon the negotiation and execution

of a Stipulation of Settlement. (Ex. 77 ¶ 2)
89.

Keith Park, Lerach’s law partner, took the lead in drafting of the Stipulation of

Settlement. (Park 48-49, 123)
90.

Park circulated an initial draft of the Stipulation of Settlement on January 27,

1999 (Ex. 1013), but it was not until April 29 that a final set of papers was circulated for execution (Ex. 1014).
91.

The parties agreed in their Stipulation of Settlement to the certification of a set-

tlement class for the purpose of settling all the putative class actions and derivative cases for $56
million, and they also agreed to the presentation of this settlement for final approval in the Circuit Court of Jefferson County, Alabama. (Ex. 39 ¶¶ 1.13, 1.23, 1.28, 3.1-3.2, 5.6)
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The parties also agreed to settle the Blankenship litigation for a total of $9 mil-

lion. (Ex. 1015; Ex. 150; Ex. 6)
93.

The Blankenship litigation was not a class action but was an individual action

on behalf of a group of physicians who had sold their practices to MedPartners. (See Ex. 1011;
Ex. 6)
94.

Neither the Hare Wynn Firm nor the North Firm learned from Milberg Weiss

that the 1998 MedPartners Securities Litigation had been settled. Rather, it was non-Milberg
Weiss lawyers who told Mr. Francis (who, in turn, told Mr. Haley) that Lerach had negotiated
the settlement. (Haley 31-33)
95.

Milberg Weiss did not get Mr. Haley’s consent or agreement to the settlement

discussions before they began. (Haley 70)
96.

Milberg Weiss did not get Mr. Haley’s consent or agreement to the settlement

at any time prior to execution of the Memorandum of Understanding.
97.

The Stipulation of Settlement required dismissal of the Lauriello I appeal as an

express condition precedent to the effectiveness of the settlement (Ex. 39 ¶ 7.1(g); see also id. at
3).
98.

The proposed settlement was submitted to Judge Wynn for preliminary ap-

proval on May 3, 1999 (Ex. 26), and for final approval on July 9, 1999 (Ex. 25).
A.

The Settlement Class for the 1998 MedPartners Securities Litigation
Was Divided into Sub-Classes
99.

The Stipulation of Settlement provided for certification of a class under Rule

23(a) and (b)(3) of the Alabama Rules of Civil Procedure (the “Settlement Class”), for settlement
purposes, defined as:
[C]lasses comprised of all persons (except Defendants, members of the immediate
families of Defendants, any entity in which any Defendant has a controlling inter-

-21est, and the legal representatives, heirs, successors or assigns of any such excluded party) who (i) purchased MedPartners common stock (including, but not limited to, through open market transactions, mergers or acquisitions in which MedPartners issued common stock, conversion to common stock, exchange for common stock, exercise of stock rights, acquisition pursuant to the ESPP, and any
other type of transaction (whether public or private) in which a Person acquired
one or more shares (whether freely tradable, restricted or otherwise) of MedPartners stock in return for consideration) purchased call option contracts on MedPartners common stock, or sold put option contracts on MedPartners common
stock, during the period from October 30, 1996 through January 7, 1998, inclusive
(MedPartners’ employees who purchased their shares through the ESPP in January 1998 being deemed to have purchased their shares on December 31, 1997)
(the “Common Stock and Options Class”); (ii) purchased MedPartners TAPS in
the September 15, 1997 offering or thereafter through January 7, 1998, inclusive
(the “TAPS Class”); or (iii) tendered common shares of Talbert Medical Management Holdings Corporation to MedPartners, pursuant to MedPartners’ tender
offer, between August 20, 1997 and September 19, 1997 (the “Tender Offer
Class”), excluding those persons who timely and validly request exclusion from
the Settlement Class pursuant to the “Notice of Settlement of Class Action” to be
sent to the Class. (Ex. 39 at 21)
100. The Settlement Class was divided into three subclasses, namely the Common
Stock and Options Class, the Threshold Appreciation Price Securities (“TAPS”) Class, and the
Tender Offer Class. (See Ex. 39 at 21)
101. The Common Stock and Options Class was defined as:
[A]ll persons (except Defendants, members of the immediate families of Defendants, any entity in which any Defendant has a controlling interest, and the legal
representatives, heirs, successors or assigns of any such excluded party) who . . .
purchased MedPartners common stock (including, but not limited to, through
open market transactions, mergers or acquisitions in which MedPartners issued
common stock, conversion to common stock, exchange for common stock, exercise of stock rights, acquisition pursuant to the ESPP, and any other type of transaction (whether public or private) in which a Person acquired one or more shares
(whether freely tradable, restricted or otherwise) of MedPartners stock in return
for consideration) purchased call option contracts on MedPartners common stock,
or sold put option contracts on MedPartners common stock, during the period
from October 30, 1996 through January 7, 1998, inclusive (MedPartners’ employees who purchased their shares through the ESPP in January 1998 being deemed
to have purchased their shares on December 31, 1997). (Ex. 39 at 21)
102. The TAPS Class was defined as:
[A]ll persons (except Defendants, members of the immediate families of Defendants, any entity in which any Defendant has a controlling interest, and the legal
representatives, heirs, successors or assigns of any such excluded party) who . . .
purchased MedPartners TAPS in the September 15, 1997 offering or thereafter
through January 7, 1998, inclusive. (Ex. 39 at 21)
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[A]ll persons (except Defendants, members of the immediate families of Defendants, any entity in which any Defendant has a controlling interest, and the legal
representatives, heirs, successors or assigns of any such excluded party) who . . .
tendered common shares of Talbert Medical Management Holdings Corporation
to MedPartners, pursuant to MedPartners’ tender offer, between August 20, 1997
and September 19, 1997. (Ex. 39 at 21)
104. Each of these three distinct subclasses was represented in the settlement by its
own separate counsel. (See Ex. 39 at 21)
105. Steven E. Cauley and his law offices; J. Gusty Yearout of Yearout, Myers and
Traylor, P.C.; and M. Clay Ragsdale and his law offices represented the “TAPS Class.” (Ex. 39
at 51)
106. William Lerach, Keith Park, Darren Robbins, and Steven Schulman of Milberg
Weiss Bershad Hynes & Lerach LLP, along with J. Timothy Coyle, represented the “Tender Offer Class.” (Ex. 39 at 51-52)
107. Neil Selinger of Lowey Dannenberg Bemporad & Selinger, P.C.; Roger Kirby
of Kirby McInerney & Squire, LLP; and Russell Jackson Drake and Joe R. Whatley, Jr., of
Whatley Drake, L.L.C., represented the “Common Stock and Options Class.” (Ex. 39 at 52-53)
108. The core claims that would be settled on behalf of the Common Stock and Options Class were alleged violations Sections 10(b) and 20(a) of the Securities and Exchange Act
of 1934, and Rule 10b-5, in connection with the run-up to MedPartners’ failed merger with PhyCor. (See, e.g., Ex. 1016; Ex. 1017; Ex. 1018)
109. The settled claims on behalf of this subclass also included state common law
and statutory fraud and misrepresentation claims, based on similar facts, asserted in the Lauriello I, Idlebird, and Bronstein actions. (See Ex. 1019; Ex. 1020; Ex. 1021)
110. Neil Selinger and Roger Kirby signed the Stipulation of Settlement as counsel
for the Common Stock and Options Class. (Ex. 39 at 52)
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misstatements and omissions in MedPartners’ registration statement and prospectus to the TAPS
offering. (See, e.g., Ex. 1022; Ex. 1023)
112. Steven Cauley signed the Stipulation of Settlement as counsel for the TAPS
Class. (Ex. 39 at 51)
113. The claims being settled on behalf of the Tender Offer Class consisted of allegations that certain management individuals at Talbert unlawfully received more consideration
for their tendered shares than other stockholders during the tender offer, as part of a fraudulent
scheme carried out by Talbert and MedPartners. (See, e.g., Ex. 1004 ¶¶ 1-2) The Bronstein putative class brought its claims under Alabama securities fraud statutes and common law, while
the Padilla putative class brought its claims under Section 14(d) of the Securities and Exchange
Act of 1934 and Rule 14d-10 thereunder. (Ex. 1021 ¶¶ 77-90; Ex. 1004 ¶ 30)
114. Keith Park signed the Stipulation of Settlement as counsel for the Tender Offer
Class. (Ex. 39 at 52)
B.

The Allocation of the Settlement Funds Among the Various Plaintiff
Groups
115. During the 1998 MedPartners Securities Litigation settlement negotiations,

disagreements arose between these subgroups as to the allocation of the settlement amount.
(Robbins Geller (Park) 149-51; Ex. 18 ¶ 37; Ex. 1024 at 31)
116. Throughout the negotiation process, each set of counsel represented the interests of its own constituency, be it the Common Stock and Options, TAPS, or Tender Offer Class.
(Robbins Geller (Park) 151; Ex. 177 ¶ 9).
117. On March 2, 1999, the allocation proposed in a draft of the settlement papers
(Ex. 164) was:
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$27,000,000 to the members of the Common Stock Class

•
•
•

$23,000,000 to the members of the TAPS Class
$6,000,000 to the members of the Tender Offer Class
(implicitly) $9,000,000 to the non-class Blankenship plaintiffs

(Ex. 164 at 10)
118. This was not the final allocation. Rather, the final allocation appeared in a letter from Mr. Selinger to Mr. Lerach, with a copy to Mr. Cauley, dated March 19, 1999 (Ex.
1025), as follows:
•
•
•

$29,500,000 to the members of the Common Stock Class
$25,000,000 to the members of the TAPS Class
$1,500,000 to the members of the Tender Offer Class

•

(explicitly) $9,000,000 to the non-class Blankenship plaintiffs

(see also Ex. 39 at 37)
X.

MAY 3, 1999: JUDGE WYNN APPOINTS PLAINTIFFS’ SETTLEMENT COUNSEL
119. On May 3, 1999, after a preliminary approval hearing on that date, Judge

Wynn entered an “Order Regarding Preliminary Approval and Notice,” which states, inter alia:
“The Court hereby appoints Plaintiffs’ Settlement Counsel as counsel for the Settlement Class.”
(Ex. 1026 ¶ 1(c)) Furthermore, the May 3, 1999 Preliminary Approval Order states that “all capitalized terms used herein hav[e] the meanings defined in the Stipulation [of Settlement].” (Ex.
1026)
120. The Stipulation of Settlement defines “Plaintiffs’ Settlement Counsel” as, “the
following counsel for Plaintiffs in the Litigation:”
Yearout, Myers & Traylor, P.C., J. Gusty Yearout, 800 Shades Creek Parkway,
Suite 500, Birmingham, AL 35209, Telephone: 205/414-8160; Law Offices of
Steven E. Cauley, P.C., Steven E. Cauley, Suite 218, Cypress Plaza, 2200 N.
Rodney Parham Road, Little Rock, AR 72212, Telephone: 501/312-8500; Milberg Weiss Bershad Hynes & Lerach LLP, William S. Lerach, Keith F. Park, 600
W. Broadway, Suite 1800, San Diego California 92101, Telephone: 619/2311058; Lowey Dannenberg Bemporad & Selinger, P.C., Neil L. Selinger, The
Gateway, One North Lexington Avenue, White Plains, NY 10601-1714, Tele-

-25phone: 914/997-0500; and Kirby McInerney & Squire, LLP, Roger W. Kirby,
830 Third Avenue, New York, NY 10022, Telephone: 212/371-6600.
(Ex. 39 ¶ 1.16)
XI.

THE HARE WYNN FIRM’S PARTICIPATION IN THE 1998 MEDPARTNERS SECURITIES
LITIGATION SETTLEMENT
121. While Lauriello I was on appeal, neither Mr. Haley nor Mr. North participated

in the 1998 MedPartners Securities Litigation settlement discussions with MedPartners and its
AIG-affiliated insurers. (Ex. 1027 at 5)
122. The Hare Wynn Firm became aware of Milberg Weiss’s involvement in Padilla and Blankenship on or about July 21, 1999—after the agreement to settle the 1998 MedPartners Securities Litigation and Blankenship was reached.
123. Very often, when Gunther’s cases at the Hare Wynn Firm got to the point of
settlement, Mr. Haley would “get involved to a much heavier degree.” (Gunther 106-07)
124. When Mr. Haley did learn of the 1998 MedPartners Securities Litigation settlement, he did not immediately reach out to Milberg Weiss because (1) he was “amazed” that
they settled a lawsuit — Lauriello I — that had been dismissed and was on appeal, and (2) he
was not surprised — in fact he “anticipated” — that the amount agreed upon made the 1998
MedPartners Securities Litigation settlement one of the largest securities litigations in America.
(Haley 71-72)
XII.

LAURIELLO RELIED ON THE ADVICE OF THE HARE WYNN FIRM AND NORTH FIRM IN
DECIDING TO SETTLE
125. Lauriello relied completely on Mr. Haley and Mr. North in his decision to set-

tle his lawsuit as part of the 1998 MedPartners Securities Litigation settlement. (Lauriello 41,
57)
126. Lauriello has no recollection of receiving the notice of settlement, though he
has no reason to dispute that he did receive it. (Lauriello 57, 157)
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THE B L A NK ENSHIP SETTLEMENT
127. Although Blankenship was consolidated with certain of the underlying 1998

MedPartners Securities Litigation cases (Ex. 1028), it was settled separate and apart from the
class actions for a total of $9,000,000 (Ex. 26 at 18-20; Ex. 39 at 3; Ex. 1015).
128. Given an overall settlement of $65 million, as agreed in the Memorandum of
Understanding (Ex. 77), the allocation of $9 million to settle the individual Blankenship matter
necessarily reduced the amount allocated to the class.
129. On April 30, 1999, after Gusty Yearout expressed concern about this to Bill
Lerach (Ex. 1015), Lerach replied as follows:
Unlike the class plaintiffs, the Blankenship plaintiffs seek punitive damages based
upon their “eyeball” reliance or face-to-face deception, which could have resulted
in substantial additional recoveries beyond their compensatory damages. Unlike
the class action claims which likely could never be tried — and certainly not on
behalf of victims who suffered millions of dollars in damages — the Blankenship
case could have been tried. Consequently, the Blankenship settlement of $9 million is justified.
The Blankenship plaintiffs sued individually and would have appeared at trial to
testify. Thus, they were entitled to obtain a significant portion of the damages
they claimed. Conversely, the very magnitude of the damages claimed in the
common stock and TAPS cases, dictates that they be settled on a greatly discounted basis as is customary in class actions.
(Ex. 150 (underlining in original))
130. Lerach, who represented the Blankenship plaintiffs, negotiated an overall settlement of $65 million with Richard George: The allocation of $9 million of that $65 million to
the Blankenship plaintiffs does not appear in the Memorandum of Understanding.
131. The “Milberg Weiss Group” was allocated $4,807,250 of the $18,480,000
overall class action attorneys’ fee approved by Judge Wynn (Ex. 97). This was substantially
greater than the share that would have been justified solely by reference to Milberg Weiss’s representation of the Tender Offer subclass, because it was recognized that Milberg Weiss deserved
additional compensation as the lead settlement negotiator. (Ex. 6)
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(30% of the Blankenship settlement, less expenses, plus interest) as a result of its private, unapproved fee arrangement with those plaintiffs. (Ex. 155)
133. Milberg Weiss’s overall fee, therefore, as calculated by Lerach, was approximately $7,267,025. (Ex. 6)
XIV.

PLAINTIFFS’ FAILURE TO PERFORM CONFIRMATORY DISCOVERY POSTSETTLEMENT
134. Confirmatory discovery is discovery taken after a lawsuit has been settled in

principle but before the settlement has been approved or otherwise consummated. One of the
purposes of confirmatory discovery is to confirm representations that have been made during settlement negotiations. (Robbins Geller (Park) 138-39)
135. Confirmatory discovery can be performed to evaluate the propriety of a proposed settlement, particularly where there are questions regarding the adequacy of the settlement
or other concerns, such as a defendant’s ability to pay a judgment in the case or the amount of
insurance available to fund a settlement. (Cauley 220-21)
136. Little, if any, confirmatory discovery was conducted by any plaintffs’ counsel
in connection with the settlement of the 1998 MedPartners Securities Litigation.
(a)

(b)

(c)

Mr. Cauley does not know whether anyone performed confirmatory discovery in connection with the 1998 MedPartners Securities Litigation settlement (Cauley 220), and does not remember whether he ever discussed
performing confirmatory discovery with anyone (Cauley 221).
Although a March 23, 1999 letter from Mr. Newman to Mr. Cauley,
among others, states that “we will arrange a deposition of someone from
MedPartners for the purpose Neil described,” Mr. Cauley does not know
what the statement was referring to, has no recollection of any discussion
around that time frame of deposing someone at MedPartners, and does not
know whether any such deposition ever took place. (Ex. 101; Cauley 22526)
Mr. Park does not know whether confirmatory discovery was conducted
between the time the MOU was signed and the time of the final fairness
hearing, and does not recall seeing anything in his firm’s files indicating
that it had, in fact, been performed. (Park 152)
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(e)

Park does not recall any discussions during that time period either within
Milberg Weiss or with other counsel about conducting confirmatory discovery in the 1998 MedPartners Securities Litigation. (Robbins Geller
(Park) 138)
Gunther does not recall whether any confirmatory discovery was conducted in connection with the settlement of the 1998 MedPartners Securities
Litigation. (Gunther 207-08)

137. In retrospect, Cauley wishes he “would have done things different. I wish I
would have asked and followed up on some of these things.” (Cauley 191) Cauley acknowledged that, with the benefit of hindsight, “it was important that someone, at a minimum, someone from my lawyers’ constituency from my case, have their hands on the actual policy,” and
that “I wish that I would have reviewed the policies with my own hands, gotten copies of the policies with my own hands, each of them; the excess policy as well as the $50 million policy. In
retrospect, I should not have relied on a representation made to me as far as the coverage. I
should have looked at that with my own eyes. I didn’t do that.” (Cauley 194-96)
XV.

PUTATIVE CLASS COUNSELS’ FAILURE TO INVESTIGATE THE EXTENT OF
MEDPARTNERS’ INSURANCE
A.

John Haley
138. Although discovery seeking production of the insurance policies potentially

applicable to the 1998 MedPartners Securities Litigation as well as the amount of available insurance was served in Lauriello I, the action was dismissed before any responses were provided,
and Mr. Haley did not ask anyone to follow up. (Haley 30-31; 45-47; 395-98)
139. Following the preliminary fairness hearing, the $65 million settlement was
“word on the street,” and “lawyers were talking about it all over Birmingham, that they had accomplished this great settlement and that MedPartners – they had gotten more than the amount of
insurance.” (Haley 95-96)
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(Haley 395-96)
141. Neither Mr. Haley nor anyone from the Hare Wynn Firm did anything to determine whether this “word on the street” was correct. (Haley 395-96)
142. To satisfy himself concerning the amount of insurance available to settle,
Mr. Haley only listened to what others said at the final fairness hearing, and relied upon other
lawyers who he thought enjoyed good reputations as well as the “integrity of the process.” (Haley 399-401)
143. Mr. Haley did not, at any time, have any communications of any kind with anyone employed by or associated with any of the AIG Defendants regarding the amount of available insurance. (Haley 279-80)
144. No one from MedPartners ever told Mr. Haley that the settlement was for all
the insurance plus some, and Mr. Haley has no understanding that such a statement was made by
anyone from MedPartners to anyone else from Hare Wynn Firm or the North Firm. (Haley 9293)
145. None of the lawyers on Mr. Haley’s side, including Tim Francis, Jim North,
and Jim Gunther, ever told Mr. Haley that they were told by Lerach or anyone else anything
about the insurance. (Haley 60)
146. Mr. Haley did not have any discussions with anyone at the North Firm about
the draft settlement papers. (Haley 251-52)
147. Mr. Haley acknowledges that it is good practice for a plaintiffs’ securities and
shareholder lawyer to monitor the public filings and SEC filings of the defendant company (Haley 83-84), but at the time it was not his practice to do so because — as in Lauriello I — he al-
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cases that that became an issue.” (Haley 81-82; 65-66)
148. Mr. Haley assumed that Milberg Weiss was monitoring MedPartners’ press releases and SEC filings. (Haley 83)
149. Milberg Weiss, however, did not do so in this case. (Park 93-95, 99-102)
150. On June 11, 2004, Mr. Haley told this Court:
Οf course, we knew there was excess coverage. Everybody knew that because
they had these press releases. What we did not know was that that excess coverage was unlimited because they told the plaintiffs that it was $65 million.
(Ex. 14 at 39)
151. Mr. Haley did not see MedPartners’ December 17, 1998 press release, which
announced its purchase of the excess insurance, until sometime after the case at bar was filed.
(Haley 55-56)
152. As of the time that Messrs. Haley and Somerville filed the action by Johnston
against National Union in October 2001, Mr. Haley had not seen or read the February 1999 press
release. (Haley 80-81)
153. Mr. Haley did not read MedPartners’ 1998 10-K, which disclosed its purchase
of the excess insurance, prior to the preliminary or final fairness hearings, and has no reason to
believe that anyone else at the Hare Wynn Firm or North Firm read it. (Haley 80-81, 187)
B.

Jim Gunther
154. At Mr. Haley’s direction, Gunther reached out to Milberg Weiss regarding the

settlement. (See Haley 250-51; Gunther 114)
155. Following a conversation between Gunther and Lerach on March 12, 1999,
Gunther sent a memo to Lerach requesting that someone in Lerach’s office keep him informed
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156. Gunther has no recollection of his conversation with Lerach around the time of
the March 12 memo, and no recollection of any other conversations he may have had with Lerach or anyone else at Milberg Weiss. (Gunther 110-11)
157. Although Gunther received a March 15, 1999 letter from Park purporting to
enclose a current draft of the Stipulation of Settlement and related exhibits (Gunther 111-13; Ex.
16), Gunther does not recall receiving any documents from Park, does not recall having seen
them, and does not recall giving any comments on them (Gunther 179-80).
158. Gunther does not know who, if anyone, at the Hare Wynn Firm reviewed the
documents sent by Park on March 15, 1999. (Gunther 179-80, 196)
159. Gunther had no particular comments on the documents. (Haley at 250-52)
160. Park does not recall having any conversations with Gunther, and does not recall receiving any follow-up from him subsequent to the March 15, 1999 letter. (Robbins Geller
(Park) 147-48)
161. Although Gunther believes that the topic of MedPartner’s available insurance
would have been an important issue and topic he discussed with Milberg Weiss, Gunther does
not specifically recall asking Lerach or anyone else at Milberg Weiss, at any time after he
learned that the case had settled, how much insurance coverage MedPartners had available to it.
(Gunther 120-21)
162. Nobody at the Hare Wynn Firm did anything to investigate MedPartners’ insurance coverage or in any other way assess the settlement. (Gunther 184, 142-43)
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that was available. (Gunther 143)
164. At no point during his involvement in Lauriello I did Gunther have a discussion with any MedPartners employee about the amount of insurance coverage that was potentially applicable to the 1998 MedPartners Securities Litigation. (Gunther 143)
165. At no point during his involvement in Lauriello I was Gunther told by any other lawyer in the case that the other lawyer had had a discussion with any MedPartners lawyer or
employee about the amount of available insurance. (Gunther 144-45)
166. At no point during his involvement in Lauriello I did Gunther have a discussion with any lawyer for any of MedPartners’ insurers or any of the insurers’ employees about
the amount of insurance coverage available. (Gunther 143-44)
167. At no point during his involvement in Lauriello I was Gunther told by any other lawyer in the case that the other lawyer had had a discussion about how much insurance coverage was available with any insurer, its lawyers or its employees. (Gunther 145)
168. Gunther never saw or reviewed MedPartners’ December 17, 1998 press release, which announced its purchase of the excess insurance. (Gunther 123-26)
169. Gunther does not recall reviewing MedPartners’ public filings between the
time he learned the case had settled — in or about March 1999 (see Gunther 108-10, 147) — and
the time the settlement was approved (Gunther 126-27), and he does not recall having seen MedPartners’ 1998 annual report (Gunther 127-28).
170. Gunther never saw either the final Stipulation of Settlement that was signed by
the parties in the 1998 MedPartners Securities Litigation or the January 15, 1999 Memorandum
of Understanding. (Gunther 116-20)
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Weiss’s job, not theirs. (Gunther 182-84)
C.

Tim Francis
172. Mr. Francis had a copy of the Stipulation of Settlement, but he does not know

if he ever reviewed the Stipulation prior to the final fairness hearing. (Francis 65-68)
173. Mr. Francis first learned of the 1998 MedPartners Securities Litigation settlement from Ragsdale in February 1999. Ragsdale told Mr. Francis that “they had gotten policy
limits and some.” (Francis 18-20)
174. Between the time he learned of the settlement and the preliminary fairness
hearing, Mr. Francis did not do any independent work or research of any kind to investigate the
extent of MedPartners’ insurance coverage or in any other way assess the settlement. (Francis
64-65)
175. The Hare Wynn Firm and North Firm “were relying on the process and Milberg Weiss and all of the other plaintiffs’ lawyers” to evaluate the fairness of the settlement.
(Francis 89-90)
176. Mr. North did not do any independent work or research of any kind to investigate the extent of MedPartners’ insurance coverage or in any other way assess the settlement.
(Francis 64-65)
177. At no time during his representation of Lauriello did Mr. Francis have any discussions regarding the amount of insurance available to settle the claims with any employee or
representative of MedPartners or any representative or agent of the insurance company. (Francis
76-77)
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conversation with anyone in Milberg Weiss’s New York office about the terms and conditions of
the settlement. (Francis 90-91)
179. Between the time he learned of the settlement and his attendance at the May 3,
1999 preliminary fairness hearing, Mr. Francis had discussions about the settlement with
Messrs. Haley, North, Ragsdale, and probably McKee. (Francis 32-33) Mr. Francis did not specifically discuss the amount of insurance available for a settlement with Ragsdale, and did not
recall whether he had discussed the amount of insurance that was available for settlement with
anyone else during that time period. (Francis 35-37)
180. Between the time he learned of the settlement and his attendance at the May 3,
1999 preliminary fairness hearing, Mr. Francis did not have any discussions about the settlement
with any of the other plaintiffs’ lawyers who were involved in the 1998 MedPartners Securities
Litigation, including anyone from Milberg Weiss. (Francis 33-34, 69)
181. Between the time he learned of the settlement and his attendance at the May 3,
1999 preliminary fairness hearing, Mr. Francis did not have any discussions about the settlement
with any employee of or lawyer representing MedPartners, or any lawyer or representative of the
insurers. (Francis 34-35)
182. Between the preliminary and final fairness hearings, Mr. Francis did not have
any conversations with any of the plaintiffs’ lawyers who were involved in the 1998 MedPartners Securities Litigation about the amount of insurance coverage available for the settlement.
(Francis 38)
183. Between the preliminary and final fairness hearings, Mr. Francis did not have
any conversations about the amount of insurance coverage available for the settlement with any
employee of or lawyer representing MedPartners, or any lawyer or representative of the insurers.
(Francis 38-39)
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Wynn Firm’s lawyers in which they told him about any specific representations that had been
made to them regarding the amount of insurance available to settle the MedPartners litigation.
(Francis 94)
185. Mr. Francis did not have any conversations with Cauley or Selinger during the
pendency of the 1998 MedPartners Securities Litigation, and has no recollection of reviewing the
joint affidavit they filed prior to the final fairness hearing. (Francis 75-76) Mr. Francis first saw
and read the joint affidavit after the filing of the case at bar. (Francis 17-18)
186. Aside from what may have been said during the fairness hearings, Mr. Francis
has no recollection of anyone ever telling him how much insurance was available to settle the
cases. (Francis 77)
187. Neither Mr. Francis nor Mr. North asked Milberg Weiss for any documents after learning that the case had settled. (Francis 68)
188. Mr. Francis did not ask any of the other plaintiffs’ firms involved in the settlement for any documents. (Francis 68-69)
189. Mr. Francis did not review any MedPartners’ press releases or public filings after learning of the settlement and prior to the final fairness hearing. (Francis 73-74)
190. Mr. Francis did not see MedPartners’ December 17, 1998 press release, which
announced its purchase of the excess insurance, until after the case at bar was filed. (Francis
148)
191. Mr. Francis did not see MedPartners’ 1998 10-K, which disclosed its purchase
of the excess insurance, until after the case at bar was filed. (Francis 148)
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Gene Cauley
192. Cauley does not remember getting a call from anyone from the Hare Wynn

Firm or North Firm after the MOU was signed on January 15, 1999 wanting to discuss the terms
and conditions of the settlement or ask any specific questions about it (Cauley at 339), nor does
he recall anyone from the Hare Wynn Firm or North Firm inquiring about the amount of insurance available to pay a settlement or judgment (Cauley 316).
193. There was never any agreement that Cauley and Selinger would take the lead
investigating the facts, thereby relieving other plaintiffs’ counsel from doing so, nor was there
ever any suggestion that other plaintiffs’ counsel did not have a duty to investigate on their own
the facts about the fairness and adequacy of the settlement. (Cauley 232)
E.

Keith Park
194. Other than a conversation with Keith George in early 1999 regarding the

sources and timing of the payment of the insurance proceeds, Park does not recall having any
discussions with anyone through the end of 1999 regarding the extent of insurance available to
settle the case. (Robbins Geller (Park) 104)
XVI.

STEVEN TOLL AND LEE SQUITIERI, COUNSEL FOR THE FEDERAL TAPS PLAINTIFFS,
QUESTION THE ADEQUACY OF THE 1998 MEDPARTNERS SECURITIES LITIGATION
SETTLEMENT BECAUSE OF THE PUBLIC ANNOUNCEMENT OF THE EXCESS INSURANCE
195. Steven Toll and Mark Willis of Cohen, Milstein, Hausfeld & Toll and Lee

Squitieri of Abbey Gardy (representatives of the TAPS plaintiffs in the federal court case),
sought information from Cauley and Selinger, with carbon copies to Mr. Lerach, about the adequacy of the proposed settlement and the allocation thereof in an exchange of letters between
them from January 27, 1999 to February 11, 1999.
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196. Toll and Squitieri first requested certain information, including “copies of
MedPartner’s O&D insurance policies covering the claims in these cases,” in a letter to Selinger
dated January 27, 1999. (Ex. 86)
B.

February 3, 1999 Correspondence
197. On February 3, 1999, Toll and Squitieri sent a letter to Cauley informing him

that Judge Buttram, who was presiding over the federal TAPS case, refused to dismiss the claims
or stay the federal action at a January 29, 1999 conference. (Ex. 87)
198. As described in the letter, “we told Judge Buttram that it was imperative that
we be given access to the same information you have received in determining the propriety of the
settlement and, in particular, the propriety of any allocation of settlement proceeds between
TAPS purchasers and others who claim a share in the settlement proceeds. He requested that we
seek to obtain this information from you and to inform him if the requested information was not
forthcoming.” (Ex. 87)
199. Accordingly, Toll and Squitieri requested, inter alia, “copies of MedPartners’
D&O or other insurance policies covering the claims in these cases.” (Ex. 87)
C.

February 5, 1999 Correspondence
200. Cauley’s February 5, 1999 response stated that “I can inform you that the ag-

gregate settlement amount is $65 million dollars. . . . This amount exceeds the limits of MedPartners’ D&O insurance policies by $15 million.” (Ex. 90)
201. After setting forth his assessment that the TAPS allocation was an excellent
one, Cauley declined the request for further information — including copies of MedPartners’ insurance policies — noting that “I have, in this letter and attachment, provided you with everything you need to evaluate the fairness of the allocation to the TAPS class.” (Ex. 90)

-38D.

February 8, 1999 Correspondence
202. In a February 8, 1999 letter to Squitieri and Toll, Selinger and Kirby described

a telephone conversation between “you, Gene Cauley and me” regarding the allocation issue as
follows:
When asked for your views, you told us that your group had not performed any
damage analysis for the 10b-5/common stock claims, much less developed any
plan of allocation. We reiterate that we are prepared to consider your views, but
only if you have constructive commentary. We have no intention of providing
our intelligence to you primarily to allow you to take potshots, and we will not.
To put a blunt point on it, if you have a proposed plan, submit it to us in writing
by the close of business Wednesday, or you may be regarded as holding your
peace thereafter. (Ex. 92)
E.

February 10, 1999 Correspondence
203. In a February 10, 1999 letter to Cauley, Selinger, and Kirby (Ex. 93), Toll and

Squitieri expressly questioned the allocation of the settlement proceeds:
Your responses raise more questions than they provide answers and only serve to
heighten our concerns. For instance, there was no discussion or information provided as to how you reached the allocation among your respective firms and Milberg Weiss with regard to the $65 million. How for instance, did you decide to
apportion $6 million to the proxy claim in California? What were the damages in
that case? How did you decide to allocate $9 million to the Blankenship case?
What were the damages in that case and what was the status of that case? Why is
the TAPS class only getting about 10.5%-11.5% ($23 million out of $200-$220
million) of what you assert are the estimated TAPS damages when we have a section 11 claim involving an enormous overstatement of earnings and no scienter
need be proved? Why did you agree to a global settlement of only $65 million
when you are indicating that the TAPS and common stock claimants have potential damages of $750 million or more, not even counting damages in the proxy
and Blankenship cases? If the common stock claim was dismissed in state court,
why does the common stock class deserve to get $27 million?
204. The February 10 letter also expressly questions the adequacy of the settlement
in view of the disclosure of the excess insurance in the December 17, 1998 press release:
In addition, as of September 30, 1998, according to the Form 10-Q it filed with
the SEC, MedPartners had over $140 million in cash. Recent news stories indicate it has or is about to complete sales of various businesses that will bring it another $400 million in cash. Why then does it appear from Steve’s [i.e., Cauley’s]
letter that the Company may have contributed only $15 million to the settlement.
In actuality, we don’t even know if the Company contributed a dime as you haven’t provided us information as to the source of the settlement funds. We under-

-39stand MedPartners announced on December 17, 1998 that it entered into an excess insurance agreement with National Union whereby National Union would
provide excess insurance coverage beyond MedPartners’ existing D&O coverage with respect to the securities litigation and would thus assume financial responsibility for the defense and ultimate resolution of the securities litigation.
Thus, if National Union had taken over the defense and was exposed to potentially $750 million in damages, what led you to conclude that $65 million was a fair
and reasonable result? What was the excess coverage provided? Was the original
coverage $50 million or did the excess coverage bring it to $50 million? All of
these questions remain unanswered.” (Ex. 93 (emphasis added))
205. The February 10 letter further outlines the failure of Cauley and Selinger to
provide the information that had been requested:
You further refused to provide us the information we requested with regard to . . .
copies of D&O policies, information concerning MedPartners financial condition,
and other documents produced to you by MedPartners during the course of discovery and settlement negotiations which were utilized in your determination to
settle for $65 million and to allocate those proceeds. (Ex. 93)
206. The February 10 letter concludes as follows:
In sum, your refusal to cooperate with us, as Judge Buttram intended, has further
raised questions as to the fairness of the settlement vis-a-vis the TAPS Class. . . .
If we do not receive the information requested by next Monday, February 15,
1999, we will have no alternative but to inform Judge Buttram of your refusal to
fully cooperate in the process. We will likely request that discovery be taken with
regard to the entire settlement negotiation process, and with regard to MedPartners and the insurance policies. We need to understand how much insurance was
available and who would have been liable for a judgment if in fact no settlement
was reached. We will also ask Judge Buttram to take all steps necessary to prevent the submission of the settlement in state court until these issues are fully addressed. (Ex. 93)
207. Mr. Haley admitted that the February 10, 1999 letter was sufficient notice to
Cauley and Selinger to investigate the amount of insurance available in connection with the 1998
MedPartners Securities Litigation settlement. (Haley 203-04)
F.

February 11, 1999 Correspondence
208. Selinger and Kirby responded to Toll and Squitieri in a February 11, 1999 let-

ter (Ex. 95) containing, inter alia, the following points:
Since you are determined to create a paper record for your own purposes, we are
compelled to respond to set the record straight, two points being paramount. One.
This is about your attempts to obtain attorneys’ fees from your state TAPS coun-

-40terparts. Nothing else. Two. Despite repeated requests, and an elapse of almost a
month, you have yet to offer a plan of allocation, or even hint why the state TAPS
suitors are not entirely adequate to represent the TAPS class. Id.
Your reference to “inappropriate remarks” about fees by Gene Cauley and myself
in our phone conversation of last week is misleadingly incomplete. What I said in
that conversation was that your letter of February 3, 1999, which purported to
summarize the proceedings before Judge Buttram on January 29, 1999 for Mr.
Cauley’s benefit, omitted a material fact — the Court’s admonition that “this better not be about attorneys’ fees.” I then stated that fees was precisely what this is
all about, given that Steve Toll had raised the issue of fees in his first conversations about the proposed settlement with both Gene Cauley and myself. I stated
further that we were prepared to make a record of that fact before Judge Buttram,
which we will. I also asked you, in light of Steve’s previous inquiries about fees,
what you had in mind. Having been admonished by the Court and called on your
overriding interest in fees by me, you suddenly found religion and refused to discuss the subject. The record will speak for itself. Id. (footnote omitted)
In our conversation last week, Lee [Squitieri] stated that your firms are not in the
business of objecting to settlements. Lee also stated that all you wanted was the
right to participate in any remaining work on the settlement so you could have an
opportunity to earn a fee. We are not prepared, however, to permit an excellent
settlement — negotiated over a seven month period by experienced and able
counsel with whom you both often work — to be held hostage in order to satisfy
your economic interests. Id.
At the January 29, 1999 conference, the Court made clear that you should seek information from Mr. Cauley as state court counsel for the TAPS class, not from
counsel for the common stock purchasers. Mr. Cauley has chosen to share certain
information regarding the settlement with you and, as we predicted, you are attempting to use that information to take pot-shots at the settlement. We have
asked you to share your information or constructive suggestions and we have
heard nothing in reply. Id. (emphasis in original)
We speak for the class of common stock purchasers. We do not purport to speak
for Mr. Cauley or for TAPS purchasers, and you are free to pursue any dialogue
you wish with him. We understand that Mr. Cauley has afforded you an opportunity to participate in this settlement, one of the largest negotiated since the enactment of the PSLRA. If you decline that opportunity and persist in pursuing
motion practice before Judge Buttram with the intent of delaying or derailing the
settlement negotiated by informed and able counsel, one which provides significant benefits to the class of common stock purchasers we represent, we will seek
to have you relegated, on a full record, to the status of objectors or opt-outs, and if
the $65 million is lost because of self-serving, meritless motion practice, held accountable. Id. (footnote omitted)
209. As Cauley admitted, the letter fails to respond to the suggestion in Toll and
Squitieri’s February 10, 1999 letter that the settlement could be unfair because there might be
substantial insurance coverage available. (Cauley 200)

-41210. Selinger and Kirby were actively trying to discourage Toll and Squitieri from
taking the discovery outlined in the February 10 letter regarding the settlement negotiation process and the amount of available insurance by threatening to have them relegated to the status of
objectors or opt-outs. (Cauley 202-04)
G.

April 28, 1999 Correspondence
211. Selinger, Mark Willis (of the Cohen Milstein firm) and Squitieri sent a letter to

Judge Buttram dated April 28, 1999 in which they stated that “TAPS counsel in the federal action requested that certain information be produced to them by TAPS counsel in the state action
in order for the former to properly evaluate the proposed settlement . . . . Having reviewed the
information provided, the federal court TAPS counsel are prepared to join in recommending the
approval of the proposed settlement.” (Ex. 96)
212. Cauley does not recall either he or anyone in his plaintiffs group ever giving
Toll or Squitieri the information requested in either of Toll and Squitieri’s January 27 or February 3 letters even though the information requested was reasonable. (Cauley 147-53, 157-58,
179)
213. Toll and Squitieri never took discovery regarding the settlement negotiations
process or the insurance policies. (Cauley 185-86)
214. Based on his review of the Robbins Geller files, Park saw no indication that
anyone at his firm (including its predecessor, Milberg Weiss) sent any of the information requested in the February 3 letter to either Toll or Squitieri. (Robbins Geller (Park) 115-16)
215. There was no substantive discussion about the substantive fairness of the settlement between the Selinger, Cauley, Milberg Weiss group on the one hand and the Cohen, Milstein, Abbey, Gardy group on the other during the February 10, 1999 through April 28, 1999
timeframe, other than the February 11 letter. (Robbins Geller (Park) 125-29)

-42H.

August 9, 1999 Correspondence
216. An August 9, 1999 letter from Toll to Lerach, Selinger, and Cauley (i) makes

reference to a deal brokered with Lerach for a $1 million fee that would go to the Abbey-Toll
group, (ii) asserts that an additional $250,000 is due to each of those firms, and (iii) offers to reduce the total amount due by $200,000, for a total fee of $800,000. (Ex. 98)
217. Although Cauley does not remember anything about a deal for a $1 million
fee, or whether his group agreed to pay each firm an additional $150,000 to bring the total fee to
$800,000 (Cauley 215), a January 3, 2000 fax from Cauley to Lerach and Robbins states “just a
note to confirm that I sent Steve Toll a check for $50,000 to cover the amount which was shorted
to him in the MedPartners case,” (Ex. 99). Cauley does not remember the document, but it suggested to him that an additional payment was made to the Abbey-Toll group, and that $50,000
was Cauley’s share of the $150,000 owed to Toll. (Cauley 216-20)
XVII.

FEBRUARY 1999: ORAL MODIFICATION OF THE JOINT PROSECUTION AGREEMENT
218. During a telephone conversation between Messrs. Francis, North and Lerach in

or about February 1999 (Francis 22-24), Lerach indicated that he might be in a position to reach
a global settlement of the 1998 MedPartners Securities Litigation I and suggested that, in light of
the fact that Lauriello I had been dismissed, Milberg Weiss, the Hare Wynn Firm, and the North
Firm should “revisit” their Joint Prosecution Agreement (Francis 24-25). Lerach suggested that
the Hare Wynn Firm and North Firm take 5% less of the fees than the 40% called for in their
original agreement with Milberg Weiss. (Francis 25)
219. On the February 1999 telephone call with Lerach, Messrs. North and Francis
agreed to Lerach’s suggested modification of the Joint Prosecution Agreement, subject to
Mr. Haley’s approval (Francis 25-26); Mr. Haley did not participate in the conversation because
he was out of town (Francis 23). However, Lerach never revealed during the call a memorandum of understanding had already been signed. (Francis 27-28)

-43220. At some point prior to July 8, 1999, the Hare Wynn Firm and North Firm both
agreed to a modified fee arrangement with Milberg Weiss whereby they would receive 35% of
the fees awarded to Milberg Weiss in the 1998 MedPartners Securities Litigation, instead of the
40% they were to receive under the Joint Prosecution Agreement; Milberg Weiss would then receive 65% of the fees. (Francis 86-88)
XVIII.

JUNE 1, 1999: NORTH’S AFFIDAVIT IN SUPPORT OF ATTORNEYS’ FEES
221. On May 10, 1999, Judge Wynn, citing “numerous details, facts and circum-

stances about [the 1998 MedPartners Securities Litigation] which must be addressed . . . in order
for the proposed settlement to be considered,” ordered production of, among other things,
“[d]etailed affidavits (subject also to examination by the Court) of descriptions as to the case
preparation, discovery and issues resolved, in addition to meaningful, compensable time spent by
attorneys and paralegals involved herein on the above descriptions of work performed.” (Ex.
107)
222. In support of the request for attorneys’ fees in the amount of 33-1/3% of the
Settlement Fund, the Selinger/Cauley Affidavit states that “[e]ach firm representing plaintiffs in
the actions comprising the Litigation has provided Plaintiffs’ Settlement Counsel with an affidavit setting forth the number of hours expended by that firm in prosecuting the Litigation, as well
as a detailed description of the expenses that firm incurred. Based upon those affidavits, Plaintiffs’ Counsel have expended a total of 8,464.68 hours in prosecuting the various aspects of the
Litigation summarized in this Affidavit.” (Ex. 18 ¶ 61) That total hours figure does not include
any time expended by the Hare Wynn or North Firms.
223. Forms of declarations and affidavits for an award of attorneys’ fees and reimbursement of expenses were sent to Plaintiffs’ counsel, including the Hare Wynn Firm and North
Firm, on both May 12, 1999 and May 14, 1999. (Ex. 1029; Ex. 1030)

-44224. The Hare Wynn Firm never submitted any information regarding the hours it
spent on the 1998 MedPartners Securities Litigation to Keith Park of Milberg Weiss, or anyone
else, in support of its receipt of fees in connection with the 1998 MedPartners Securities Litigation settlement. (Haley 89-90) Mr. Haley did not make any hours submission to Park because
he was going to get his fee based upon the fee sharing agreement he entered into with Lerach.
(Haley 89-90).
225. Cauley did not recall whether the Hare Wynn Firm or the North Firm provided
him or Selinger with an affidavit outlining the number of hours spent and the expenses they incurred on any of the cases comprising the 1998 MedPartners Securities Litigation. (Cauley 32930)
226. North’s June 1, 1999 affidavit in support of the North Firm’s application for
award of attorneys’ fees and reimbursement of expenses states that the North Firm “expended a
total of $7,734.49 in unreimbursed expenses in connection with the prosecution of [the 1998
MedPartners Securities Litigation].” (Ex. 33) Mr. North’s affidavit reflected the North Firm’s
“best judgment at that time.” (Francis 62-63)
227. A document entitled “MedPartners, June 17, 1999,” lists firms, hours, lodestar
and expenses. The row containing line items for the North Firm shows “-- ” hours, “-- ” lodestar,
and $7,734.49 in expenses (Ex. 1031). The document contains no entry for the Hare Wynn Firm.
228. The notice to class members did not identify the Hare Wynn Firm or North
Firm as receiving a portion of the fee award. (Ex. 131; Francis 182)
XIX.

JULY 1999: THE FEE DISPUTE BETWEEN PARTIES TO THE JOINT PROSECUTION
AGREEMENT
A.

The Dispute
229. Shortly before the July 9, 1999 final fairness hearing, a dispute arose between

the Hare Wynn Firm and North Firm, on the one hand, and Milberg Weiss, on the other, regard-

-45ing the attorneys’ fees to be awarded to the Hare Wynn Firm and North Firm from the settlement
of the 1998 MedPartners Securities Litigation. (Ex. 7)
230. Lerach felt that, given the way things worked out, “the folks in Alabama
weren’t entitled to what they were seeking,” because they had nothing to do with Padilla or
Blankenship, and the Lauriello I complaint was dismissed. (Robbins Geller (Park) 143-44)
231. Lerach informed the North Firm that the North Firm and Hare Wynn Firm
would receive no fees as a result of the settlement of the 1998 MedPartners Securities Litigation.
(Francis 113)
232. In response, on July 8, 1999, Mr. Haley informed Milberg Weiss that the Hare
Wynn Firm and North Firm intended to advise Judge Wynn of the dispute because the Stipulation of Settlement provided that disputes regarding the distribution of attorneys’ fees were to be
resolved by Judge Wynn, whose brother and father were, respectively, partner in and counsel to
the Hare Wynn Firm. It was Judge Wynn’s practice to recuse himself in all cases in which the
Hare Wynn Firm appeared. (Ex. 7)
233. As of July 8, 1999, the Hare Wynn Firm was not disputing the validity of the
1998 MedPartners Securities Litigation settlement; in fact, the Hare Wynn Firm “strongly supported the settlement.” (Haley 128) Rather, as of July 8, 1999, “[t]he only question was there
was going to be, at that point in time . . . a dispute over how whatever Judge Wynn awarded was
going to be divided.” (Haley 127-28)
234. Milberg Weiss took the position that Mr. Haley’s “last-minute attempt to create a dispute and block the [July 9 final fairness] hearing” was merely an attempt by Mr. Haley
“to aggrandize [his] own fee position.” (Ex. 8 at MILBERG 2302)
235. Lerach, in a July 8, 1999 letter to Mr. Haley (on which North was copied), explained that “[a]ny attempt to derail the hearing would be taken in bad faith and conflicts with

-46your duties to the class to get this settlement approved and has the potential to cause significant
damage to class members.” (Ex. 8 at MILBERG 2303)
B.

The Hare Wynn Firm’s Recusal Motion
236. The Hare Wynn Firm filed a Notice of Interest of Hare, Wynn, Newell & New-

ton and Motion For Recusal (the “Recusal Motion”) on July 9, 1999, informing the Court that the
Hare Wynn Firm “stands to receive a fee from the settlement of the MedPartners litigation now
pending before this Court, and that the amount of such fee is now in dispute.” (Ex. 27)
237. No copy of the Joint Prosecution Agreement was attached to the Recusal Motion. (See Ex. 27)
238. The Recusal Motion does not indicate the amount of time spent or expenses incurred by the Hare Wynn Firm in connection with the 1998 MedPartners Securities Litigation.
Nor does it indicate the expected amount of fees to be awarded to the Hare Wynn Firm. (See Ex.
27)
239. The Recusal Motion makes no mention of the North Firm or the North Firm’s
interest in the attorneys’ fee awarded in connection with the 1998 MedPartners Securities Litigation or Blankenship. (See Ex. 27)
C.

The Fee Issues at the July 9, 1999 Final Fairness Hearing
240. During the July 9, 1999 final fairness hearing before Judge Wynn, there was

some argument related to the Recusal Motion. Although Mr. North spoke briefly during the argument on the Recusal Motion, the North Firm’s interest in the fee was never explicitly disclosed
to the Court. (Ex. 25 at 17-18) Mr. North merely argued that it would be inappropriate for the
Court to proceed with the fee dispute pending, “[b]ecause anything the Judge does sort of puts it
in question on an appeal, or mandamus, or that kind of thing.” (Ex. 25 at 18)

-47241. Jack Drake of Whatley Drake, L.L.C., Selinger’s local Alabama counsel, in arguing against the Recusal Motion, stated, with regard to attorney’s fees, that “[u]nder the settlement agreement, if Jim [North] and John [Mr. Haley] are dissatisfied, they have the right to come
back to court and raise that issue. So that issue is not before you now.” (Ex. 25 at 19)
242. The existence of a fee agreement between the Hare Wynn Firm and Milberg
Weiss was disclosed to the Court at the July 9, 1999 final fairness hearing, but its terms were not.
(Ex. 25 at 12; Ex. 1032 at 34 (highlighting that the transcript of the July 9, 1999 Final Fairness
Hearing incorrectly attributes Mr. Haley’s statements to the Court as having been made by “Mr.
Christian”))
243. Although it was Judge Wynn’s practice to recuse himself in all cases in which
the Hare Wynn Firm appeared (Ex. 7), Judge Wynn determined, after hearing argument on the
Recusal Motion, that his recusal was unnecessary. (Ex. 25 at 20-22)
244. Neither at the July 9, 1999 Hearing nor at any other time was Judge Wynn told
that the Hare Wynn Firm and North Firm were claiming fees from Blankenship, as well as from
Lauriello I.
245. Neither at the July 9, 1999 Hearing nor at any other time was Judge Wynn told
that the Hare Wynn Firm and North Firm were claiming fees from cases on which they did no
work and that they did not refer to Milberg Weiss.
246. At the July 9, 1999 Hearing, Judge Wynn did not rule on the propriety of the
amount of the fee awarded to the Hare Wynn Firm and North Firm.
247. At the July 9, 1999 Hearing, Judge Wynn did not rule on the propriety of the
conduct of the Hare Wynn Firm and North Firm in the 1998 MedPartners Securities Litigation.

-48248. If an issue concerning the propriety of the amount of the fee awarded to the
Hare Wynn Firm and North Firm had been presented to him at the Hearing, Judge Wynn would
not have ruled but would have recused himself.
249. If an issue concerning the propriety of the conduct in the actions of the Hare
Wynn Firm and North Firm had been presented to him at the Hearing, Judge Wynn would not
have ruled but would have recused himself.
D.

Judge Wynn’s July 10, 1999 Order and Final Judgment Approving
the 1998 MedPartners Securities Litigation Settlement and the Total
Fee Award
250. Judge Wynn’s Order and Final Judgment (Ex. 128), certified the 1998 Med-

Partners Securities Litigation Settlement Class as a Rule 23(b)(3) class for purposes of settlement.
251. Pursuant to the Order and Final Judgment, the seventy-nine shareholders who
submitted requests for exclusion from the Settlement Class were not bound by the terms of the
settlement. (Ex. 1033 at KS035.0938-45)
252. The Order and Final Judgment (Ex. 128), as modified by a July 15, 1999 Order
granting a Motion to Modify Judgment Nunc Pro Tunc (Ex. 1034), awarded Plaintiffs’ counsel
33% of the settlement fund ($18,480,000) as fees and found the total fee award of $18,480,000 to
be “fair and reasonable” (Ex. 128 ¶ 19; Ex. 1034).
253. The Order and Final Judgment makes no finding with regard to the precise allocation of the $18,480,000 fee amount among the Plaintiffs’ attorneys’ co-counsel. (Ex. 128;
Ex. 1034)
254. Judge Wynn ordered that the attorneys’ fees be allocated as Milberg Weiss and
the other Plaintiffs’ settlement counsel deemed fair. His Order notes that:
(a)

“[t]he award of attorneys’ fees shall be allocated among counsel for Plaintiffs and the Settlement Class in a fashion which, in the opinion of Plain-

-49tiffs’ Settlement Counsel, fairly compensates counsel for the Plaintiffs and
the Settlement Class for their respective contributions” (Ex. 128); and
“[a]ny dispute among Settlement Counsel regarding fees shall be resolved
by agreement of such Settlement Counsel.” (Ex. 1034 ¶ 3)

(b)

255. Judge Wynn determined that the amount of attorneys’ fees was “fair and reasonable” (see Ex. 128 ¶ 19), but he did so without knowledge of the precise amount of the Hare
Wynn Firm and North Firm interest in the 1998 MedPartners Securities Litigation and Blankenship settlements.
256. In entering the July 10 Order, Judge Wynn did not rule on the propriety of the
amount of the fee awarded to the Hare Wynn Firm and North Firm.
257. In entering the July 10 Order, Judge Wynn did not rule on the propriety of the
conduct in the 1998 MedPartners Securities Litigation of the Hare Wynn Firm and North Firm.
258. If an issue concerning the propriety of the amount of the fee awarded to the
Hare Wynn Firm and North Firm had been presented to him in connection with entering the July
10 Order, Judge Wynn would not have ruled but would have recused himself.
259. If an issue concerning the propriety of the conduct in the actions of the Hare
Wynn Firm and North Firm had been presented to him in connection with entering the July 10
Order, Judge Wynn would not have ruled but would have recused himself.
E.

Post-Final Order Dispute Regarding Attorneys’ Fees to the Hare
Wynn Firm and North Firm
260. As of July 13, 1999, Mr. Haley and Lerach were not in agreement as to the

proposed division of attorneys’ fees received by Milberg Weiss in the 1998 MedPartners Securities Litigation settlement. In a letter of that date to Lerach, Mr. Haley stated: “We have made
our position clear and do not agree to the proposed division of fees among the attorneys. . . . It is
our understanding that you will present our position to the other attorneys and get back with us
concerning this dispute.” (Ex. 1035)

-50261. Also on July 13, 1999, Mr. Haley and North wrote a letter to Gusty Yearout,
stating that “[t]his will confirm that there is a dispute concerning the division of attorneys’ fees
in the MedPartners litigation. This is to further confirm that, as you stated in court last Friday,
no attorneys’ fees will be distributed so long as there is a dispute regarding the division of fees.”
(Ex. 1036)
262. On July 15, 1999, Yearout acknowledged that he was bound by the Stipulation
of Settlement, which, he stated, provided that “no fee shall be distributed without the agreement
of Settlement Counsel.” (Ex. 1037)
F.

The July 19, 1999 Stipulation and Order Regarding Attorneys’ Fees
263. A Stipulation and Order Re Plaintiffs’ Attorneys’ Fees was signed by Judge

Wynn and filed on July 19, 1999 (the “July 19, 1999 Fee Order”). (Ex. 97)
264. The July 19, 1999 Fee Order allocated $4,807,250 to the “Milberg Weiss
Group,” $7,865,500 to the “Lowey Dannenberg/Kirby McInerney Group,” $5,057,250 to the
“Yearout/Cauley Group,” $250,000 to “Derivative Counsel,” and $500,000 to the “Abbey/Toll
Group.” (Ex. 97) It references no specific allocation to the Hare Wynn Firm and North Firm.
265. Pursuant to the July 19, 1999 Fee Order, “each firm or group of firms . . . shall
be responsible for the allocation of their portion of the award to their co-counsel or referring
counsel within their group.” (Ex. 97)
266. Therefore, Milberg Weiss was “responsible for the allocation of [its] portion of
the award to [its] co-counsel or referring counsel within [its] group.” (Ex. 97)
267. In entering the July 19 Fee Order, Judge Wynn did not rule on the propriety of
the amount of the fee awarded to the Hare Wynn Firm and North Firm.

-51268. In entering the July 19 Fee Order, Judge Wynn did not rule on the propriety of
the conduct in the 1998 MedPartners Securities Litigation of the Hare Wynn Firm and North
Firm.
269. If an issue concerning the propriety of the amount of the fee awarded to the
Hare Wynn Firm and North Firm had been presented to him in connection with entering the July
19 Fee Order, Judge Wynn would not have ruled but would have recused himself.
270. If an issue concerning the propriety of the conduct in the actions of the Hare
Wynn Firm and North Firm had been presented to him in connection with entering the July 19
Fee Order, Judge Wynn would not have ruled but would have recused himself.
G.

July 21, 1999: Hare Wynn, North, and Milberg Weiss Resolve Their
Fee Dispute
271. Lerach, in a July 21, 1999 letter to Mr. Haley and North, explained that the al-

location of $4,807,250 to the Milberg Weiss Group under the Stipulation and Order Re Plaintiffs’ Attorneys’ Fees was “a substantially larger share of the aggregate attorneys’ fee award than
[it] would have been entitled to had [its] fee been calculated solely on the basis of 33% of $1.5
million recovery for the Padilla action. . . . This fee allotment to the Milberg Weiss group reflects the special contribution Milberg Weiss made to bringing about the overall settlement.”
(Ex. 6)
272. Mr. Haley ultimately agreed to the fee-percentage modification of the Joint
Prosecution Agreement as it was orally negotiated between Messrs. North, Francis and Lerach.
(Haley 126)
273. In agreeing to the modification, Mr. Haley understood that Milberg Weiss “had
done the lion’s share of the work.” (Haley 75, 85-87)
274. The fee dispute between the Hare Wynn Firm and North Firm and Milberg
Weiss was resolved on or about July 22, 1999. (Ex. 1038 at MILBERG 0002290) Pursuant to

-52the modified fee-sharing percentages of 65% to Milberg Weiss and 35% to the Hare Wynn Firm
and North Firm, the Hare Wynn Firm and North Firm received a total of $2,543,458.00. (Ex. 6)
Based on the terms of the modified Joint Prosecution Agreement, approximately $1,713,258 of
that amount pertained to the settlement of the 1998 MedPartners Securities Litigation
($1,671,985 in fees plus $41,300 in interest), and $830,200 pertained to the settlement of the
Blankenship action ($815,500 in fees plus $14,700 in interest).
275. The thirty-five percent split that went to the Hare Wynn Firm and North Firm
included recovery from Lauriello I, Blankenship, and Padilla. (Ex. 6; Gunther 161)
276. At the time Messrs. Haley and North signed the July 21, 1999 letter settling the
fee dispute with Milberg Weiss, the Hare Wynn Firm and North Firm understood that part of the
fees it would receive were attributable to the Padilla and Blankenship cases. (Francis 101-02)
277. No work was performed by any attorneys with the Hare Wynn Firm and North
Firm on behalf of the Blankenship plaintiffs in connection with the Blankenship matter. (Ex.
1012 ¶¶ 9-10; Haley 114, 122, 257; Gunther 159-60)
278. The Blankenship plaintiffs were not the Hare Wynn Firm’s clients in the litigation. (Gunther 174)
279. Mr. Haley did not believe that he had any duty to the Padilla or Blankenship
plaintiffs to determine the amount of insurance available to settle their matters. (Haley 394)
280. Neither Mr. Haley nor Mr. North was aware, until July 21, 1999, of Milberg
Weiss’s involvement in either Padilla or Blankenship, and neither of them even knew these
plaintiffs existed. (Haley 394; Ex. 207 ¶¶ 4-5)
281. Mr. Francis of the North Firm is not sure whether he became aware of Blankenship and Padilla before July 1999. (Francis 82-83) If he did learn of them in February 1999

-53(which was in any event after the Memorandum of Understanding settling them had been executed), the information did not mean anything to him at the time. (Francis 101)
282. The Hare Wynn Firm and North Firm became aware of Milberg Weiss’s involvement in Padilla and Blankenship on or about July 21, 1999 — after the agreement to settle
the 1998 MedPartners Securities Litigation and Blankenship was reached.
283. The North Firm had not done any work directly related to Padilla or Blankenship, nor had Mr. Francis or Mr. North filed a notice of appearance in either case, nor had they
had any conversations with the Blankenship or Padilla plaintiffs. (Francis 101-03)
284. At the time Mr. Haley and Mr. North signed the July 21, 1999 letter settling
the fee dispute with Milberg Weiss, neither Mr. Francis nor Mr. North had had any conversations
with the Blankenship or Padilla plaintiffs. (See Ex. 207) Mr. Francis did not contact the Blankenship or Padilla plaintiffs to advise them that part of the fees they were receiving were based on
monies paid to resolve their cases, because “those were Mr. Lerach’s clients.” (Francis 103)
285. Mr. Gassman, Milberg Weiss’s co-counsel in the Blankenship action, was the
only attorney involved in representing the Blankenship plaintiffs who had regular communications with them about Blankenship. (Ex. 1012 ¶ 11)
286. Mr. Gassman was unaware that Messrs. Haley and North received a portion of
the Blankenship fee; his understanding has always been that only his firm, Milberg Weiss, and J.
Timothy Coyle shared in those fees. (Ex. 112 ¶ 8)
287. None of the Blankenship plaintiffs was ever made aware that the Hare Wynn
Firm and/or North Firm received any fees in connection with the Blankenship settlement. (Ex.
1012 ¶¶ 11-12; Haley 114-15, 122-23; Gunther 161-62)
288. To the extent there were any referring lawyers in Padilla and/or Blankenship,
neither Mr. Francis nor Mr. North had any contact with them. (Francis 101-03)

-54289. The Hare Wynn Firm did not refer Padilla or Blankenship to Milberg Weiss.
(Haley 393)
290. The Hare Wynn Firm did not do any work in connection with Padilla, had no
communications with the Padilla plaintiffs, and those plaintiffs were not the Hare Wynn Firm’s
clients. (Haley 111-12, 257; Gunther 159060, 174; Ex. 6)
291. Haley never had any communications with any Blankenship plaintiff. (Haley
114-15, 122)
292. Although the Hare Wynn Firm and North Firm received 35% of the fees in the
Blankenship and Padilla actions, Mr. Haley was “not sure that we did anything with regard to
that other than that we were the first case that was filed, and we got Milberg Weiss involved in
the settlement of the [1998 MedPartners Securities Litigation]. . . . And they had agreed with us
that we would share fees regardless of where they came from if they involved the MedPartners[’]
litigation.” (Haley 259)
293. Nobody at the Hare Wynn Firm and North Firm had any conversation with any
plaintiff in Blankenship or Padilla in which he advised them that the Hare Wynn Firm would be
able to receive some of the proceeds from their settlements. (Haley 112; Gunther 161-162)
294. None of the Padilla plaintiffs was aware that the Hare Wynn Firm and North
Firm were receiving a portion of Milberg Weiss’s fee for settling the case. (Haley 112-13; Gunther 161-62)
295. None of the Putative Class Counsel in this case ever performed any work in
connection with Padilla. They did not help prepare the Complaint or any other pleadings or motions therein.
296. None of the Putative Class Counsel ever filed a notice of appearance in Padilla. See generally supra ¶¶ 34-35, 279-84, 290, 295.

-55297. The Hare Wynn Firm and North Firm split the total $2,543,458 fee they received from Milberg Weiss down the middle. (Francis 100)
XX.

AIG’S NON-INVOLVEMENT IN THE APPROVAL OF THE 1998 MEDPARTNERS
SECURITIES LITIGATION SETTLEMENT
298.

AIG Defendants were not parties to the 1998 MedPartners Securities Lit-

igation. (George 17-18, 105, 161)
299.

Counsel for AIG Defendants were not present at the May 3, 1999 prelim-

inary approval hearing, and AIG Defendants never asserted a position regarding the 1998 MedPartners Securities Litigation settlement at that hearing. (See generally Ex. 26; see also George
103)
300.

Counsel for AIG Defendants were not present at the July 9, 1999 Hear-

ing, and AIG Defendants never asserted a position regarding the 1998 MedPartners Securities
Litigation settlement at that hearing. (See generally Ex. 25; see also George 103)
301. AIG Defendants never signed on to any filing urging the Court to approve the
1998 MedPartners Securities Litigation settlement. (See generally Ex. 1039)
XXI.

PAYMENTS TO NAMED PLAINTIFFS IN THE 1998 MEDPARTNERS SECURITIES
LITIGATION
A.

Cauley Applies to the Court for an Incentive Award for His Client
302. On July 6, 1999, Plaintiffs in the 1998 MedPartners Securities Litigation filed

with the court a “Memorandum of Law in Support of Final Approval of Class Action and Derivative Settlement and Award of Attorneys’ Fees and Expenses.” (Ex. 1039) The memorandum
of law requested that the Court approve an incentive award of $10,000 to Isabella Griffin, who
“performed valuable services to the class including being deposed and responding to other discovery requests, as well as assuming the related incidental costs and burdens of serving as the
named class representative in the Griffin action litigated in this Court.” (Ex. 1039)

-56303. Ms. Griffin even sat for a deposition while her husband was dying of cancer.
(Cauley 51-52, 332)
304. Cauley, who represented the TAPS Class in the 1998 MedPartners Securities
Litigation settlement (see supra at PFF ¶ 105), made an application to Judge Wynn for approval
of the incentive award for Ms. Griffin, his client, over and above her pro rata share of her damages from the 1998 MedPartners Securities Litigation class settlement, because, to simply have
given Ms. Griffin an incentive award out of the attorneys’ fees that Cauley was awarded in connection with the class recovery, without seeking court approval, would not have been appropriate. (Cauley 331-32) Also, it was “standard practice . . . [i]f you had a situation where a client
went above and beyond the call of duty, [that] you applied for an incentive award.” (Cauley
331)
305. The Court awarded an incentive payment of $25,000 to Ms. Griffin on July 10,
1999. (Ex. 128 ¶ 20)
B.

The Hare Wynn Firm and North Firm Share Their Fee With Their
Client, John Lauriello, Without Disclosing to or Seeking Approval of
the Court
306. Lauriello’s total loss on his MedPartners investment was $76,870.38. (Francis

14; Ex. A to Ex. 196 at 184 of 191)
307. Tim Francis calculated the amount of Lauriello’s total loss on Lauriello’s investment in MedPartners securities, because the Hare Wynn Firm and North Firm had decided to
pay Lauriello the amount of his actual losses that were part of the 1998 MedPartners Securities
Litigation settlement. (Francis 13-16)
308. Lauriello has no recollection of receiving the notice of settlement, though he
has no reason to dispute that he did receive it. (Lauriello 57, 157)

-57309. After settlement approval and distribution of the settlement notice, a claim
form was filled out by either Lauriello or his broker and submitted to Gilardi & Co., LLC, so that
Lauriello could collect money as a member of the 1998 MedPartners Securities Litigation class.
(Lauriello 21, 48-49; Ex. 1040)
310. Lauriello received $2,356.00 from Gilardi & Co. in connection with his 1998
MedPartners Securities Litigation claim. (See Ex. 145, Response to Interrogatory No. 5)
311. Also after the 1998 MedPartners Securities Litigation had been settled, Lauriello asked North how class members that lost money were to get paid back, to which North replied, according to Lauriello, “we’re getting a really nice fee out of this and we’re going to reduce our fee to make you close to whole when we get paid, if that’s okay with you, but I’m going
to ask you to sign a note or some instrument that if and when you get money from the class,
you’re going to reimburse us as much [as] you can towards that.” (Lauriello 159-60)
312. The Hare Wynn Firm and North Firm discussed what they could and could not
do in order to determine whether there was anything wrong with their payment to Lauriello, and
they decided that they would reduce their fees by the payment amount, without seeking any approval from Judge Wynn to do so, because Lauriello was not a class representative, but an individual client, and Lauriello could have opted out of the class settlement and insisted that they try
his individual case, but he did not. (Haley 224-26; Francis 14-15)
313. After they received their portion of the fee from the 1998 MedPartners Securities Litigation, the Hare Wynn Firm and the North Firm paid to Lauriello the sum of $76,870.38,
which was the full amount of his loss as they had calculated it. (Haley 220-21; Lauriello 50;
Francis 13-16)
314. These payments from the Hare Wynn Firm and North Firm were meant to cover the amount of Lauriello’s “unrecovered loss.” (Ex. 145, Response to Interrogatory No. 5)

-58315. This extra compensation paid to Lauriello came out of the attorneys’ fees received by the Hare Wynn Firm and North Firm in connection with the 1998 MedPartners Securities Litigation settlement. (Francis 14-16)
316. The payment was made with the understanding that Lauriello would pay back
to the two firms any amounts he received as a participant in the class settlement. (Haley 222-23)
317. Lauriello never paid to the Hare Wynn Firm and North Firm the amount he received as a participant in the 1998 MedPartners Securities Litigation settlement. Mr. Haley did
not care whether he paid them; “it was a couple of thousand dollars at most.” (Haley 222-24)
318. Lauriello thinks he gave his $2,356.00 check to Tim Francis, who, after speaking with Mr. Haley, gave it back to Lauriello to keep. (Lauriello 51, 63-64)
319. Thus, Lauriello received additional compensation above and beyond his pro rata share of the 1998 MedPartners Securities Litigation settlement from the Hare Wynn Firm and
North Firm. (See Ex. 145, Response to Interrogatory No. 5) In fact, Lauriello received compensation above and beyond the total loss on his MedPartners investment. (See ¶¶ 306-19, supra)
320. Lauriello did not know whether anybody ever informed Judge Wynn that
Lauriello had received a payment from his lawyers out of the fee they collected as part of their
representation of the 1998 MedPartners Securities Litigation class. (Lauriello 136-37)
321. The Hare Wynn Firm and North Firm did not seek the approval of either Judge
Wynn or Milberg Weiss before they decided to “reduce” their fee. (Haley 224)
322. No legal research was undertaken to determine whether the fee reduction was
appropriate. (Haley 224-25)
C.

The Allegations Regarding Lauriello in the Complaint
323. Paragraph 20 of the Class Action Complaint in this action alleges:

-5920. The claims asserted by the named plaintiff are typical of the claims of the
members of the Class, as required by Rule 23(a)(3) in that he, like all Class members,
were members of the 1998 Settlement Class, participated in the class action settlement of
the 1998 MedPartners Securities Litigation, voluntarily dismissed or otherwise al1owed
dismissal of claims and/or appeals, and was damaged by Defendants’ wrongful conduct.

324. The same allegation appears in the First Amended Class Action Complaint in
this action. (Ex. 24)
325. Paragraph 52 of the Class Action Complaint in this action alleges:
52. . . . . Plaintiff and the Class reasonably and/or justifiably relied upon
these misrepresentations and suppressions to their detriment and suffered damages as a proximate result thereof.
326. The same allegation appears in the First Amended Class Action Complaint in
this action.
327. The allegations in Paragraphs 20 and 52 that John Lauriello suffered damage
as a result of Defendants’ alleged wrongful conduct were false when made, because the Hare
Wynn Firm and North Firm had made him more than whole out of their fees in the 1998 MedPartners Securities Litigation.
328. The allegations in Paragraphs 20 and 52 that John Lauriello had suffered damage similar to that of the putative class as a result of Defendants’ alleged wrongful conduct were
false when made, because the Hare Wynn Firm and North Firm made him whole out of their fees
in the 1998 MedPartners Securities Litigation, and no other class member was so made whole.
XXII.

THE 1998 MEDPARTNERS SECURITIES LITIGATION SETTLEMENT COUNSELS’
KNOWLEDGE OF THE AISLIC POLICY
A.

Plaintiffs’ Settlement Counsel in General
329. The January 15, 1999, Stipulation of Settlement states that “Counsel for the

Plaintiffs conducted extensive formal and informal discovery and investigation during the development and prosecution of the Litigation,” including “review of MedPartners’ public filings, annual reports and other public statements.” (Ex. 39 at 10)

-60330. Cauley and Selinger, in their June 30, 2009, joint affidavit in support of the
1998 MedPartners Securities Litigation settlement, swore that “Plaintiffs’ counsel” had “analyz[ed] MedPartners’ SEC filings, annual reports, and other public documents and data.” (Ex. 18
at 19)
331. At the July 9, 1999, Final Fairness Hearing, Selinger stated that “during the
course of this litigation and the course of our settlement discussions, the other Plaintiffs’ [sic]
counsel and I who have been involved in the settlement discussions have monitored on a regular
basis the financial condition of this company.” (Ex. 25 at 35)
332. No one on behalf of MedPartners made any representations to any plaintiffs
counsel in the 1998 MedPartners Securities Litigation regarding the extent of the excess insurance. (See Cauley 96; Haley 92-93; Francis 76-77; Gunther 143; Lerach 107-109)
B.

Gene Cauley (TAPS Class)
333. Cauley possessed a copy of the December 17, 1998 press release, which was

printed out on December 21, 1998, in his office file. (Ex. 94; Cauley 256) He wrote “File MedPartners,” on the first page of the press release print-out. Cauley believes it was more likely than
not that he read it. (Cauley 187-89) Cauley agreed that the press release publicly disclosed that
there was additional coverage for the MedPartners Securities litigation such that it presented no
material adverse risk to MedPartners. (Cauley 256-57)
334. Cauley also possessed a copy of the February 10, 1999 press release, printed
from the Bloomberg website on March 8, 1999, in his office file. (Ex. 121) Cauley’s copy of
the February 10, 1999 press release had the following text bracketed and underlined: “Management also negotiated additional insurance coverage that ensures protection going forward from
any material adverse financial risk associated with pending shareholder litigation.” (Ex. 121 at
CAULEY 0002836; Cauley 267-69) Although Cauley did not specifically remember the docu-

-61ment, he believed that the notations were more likely than not his. Cauley acknowledged that the
press release indicates that there is additional coverage above the $50M. (Cauley 269)
335. Steven Toll and Mark Willis of Cohen, Milstein, Hausfeld & Toll and Lee
Squitieri of Abbey Gardy (representatives of TAPS plaintiffs in a federal case covered by the
settlement), sought information from Cauley and Selinger about the adequacy of the proposed
settlement in an exchange of letters between them (on most of which Lerach was copied) from
February 3, 1999 to February 11, 1999. (Ex. 1041; see supra ¶¶ 197-210) Cauley forwarded this
exchange of correspondence to Gusty Yearout and Clay Ragsdale (his local counsel) on February
11, 1999. (Ex. 1041 at CAULEY 0002850-52)
336. An entry on Cauley’s February, 11, 1999 “Pre-Bill Worksheet” indicates that
one of his associates read the February 10, 1999 letter from Toll and Squitieri. (Ex. 88 at
CAULEY 6075) Cauley agrees that the February 10, 1999 letter “put [him] on notice that there
was more coverage than what was represented to [him] and what was ultimately represented to
the court.” (Cauley 197)
337. A March 8, 1999, twenty-five page fax from Cauley to Lerach’s partner Park
included the December 17, 1998, and February 10, 1999, press releases, among others. (Ex. 174)
338. The fax, as received by Park, contains the following notations:
(a)

There is a handwritten bracket around the paragraph of the December 17,
1998 press release that reads “[u]nder the terms of the agreement with National Union, the insurance company has agreed to provide MedPartners’ excess insurance coverage beyond the Company’s existing D&O
coverage with respect to the shareholder litigation,” (Ex. 174 at RGRD
00036 (emphasis added));

(b)

A portion of a quote from Mac Crawford, then-CEO of MedPartners,
which reads, “no material adverse financial risk to the company” is underlined (Ex. 174 at RGRD 00037 (emphasis added)); and
There is a handwritten bracket around the portion of the February 10, 1999
press release that reads “Management also negotiated additional insurance cover-age that ensures protection going forward from any material
adverse financial risk associated with pending shareholder litigation,”

(c)

-62and the part of the sentence regarding insurance is underlined (Ex. 174 at
RGRD 00042 (emphasis added)).
339. Cauley has acknowledged:
that he was on notice of the excess insurance,
that he was on notice that the amount could be significant,
that he should as a result have made sure that he himself looked at the AISLIC
Policy, but
that he did not look at the Policy or make any effort to do so, and
that he in fact did not follow up in any way about the insurance (Cauley 187,
191-192, 196-197).

•
•
•
•
•

C.

The Milberg Weiss firm (Tender Offer Class)
340. On December 17, 1998, Gassman sent a copy of the December 17, 1998 press

release by facsimile to Darren Robbins, then an attorney at Milberg Weiss. (Ex. 156; Ex. 1012
¶¶ 13-17) Park, based on his perception of the relationship between Darren Robbins and Lerach
at that time, stated it was “pretty likely” that those two would have discussed the fax. (Robbins
Geller (Park) 107-08)
341. The December 17, 1998 facsimile sent by Gassman to Robbins includes not
only a copy of the December 17, 1998 MedPartners press release, but also a memorandum to
Gassman indicating that one of the Blankenship plaintiffs had called after seeing the press release
to inquire about how MedPartners’ new excess coverage might affect the suit. (Ex. 195)
342. Lerach was carbon-copied on most of the correspondence between Toll,
Squitieri, and Willis, and Cauley and Selinger, described supra ¶¶ 197-210, including the February 10, 1999 letter in which Toll, Squitieri, and Willis specifically raised the issue of MedPartners’ insurance. (Ex. 93 at CAULEY 0011068)
343. A March 8, 1999, twenty-five-page fax from Cauley to Park contained copies
of the December 17, 1998 and February 10, 1999 press releases, each with underlining or bracketing in sections involving MedPartners’ excess insurance. (See supra ¶ 337; Ex. 174)

-63344. Following the issuance of the December 17, 1998 press release, Lerach and
Richard George (counsel for AIG) “discussed that MedPartners had procured additional insurance,” though George “did not discuss with Mr. Lerach the terms of that coverage.” (George 8687)
D.

Neil Selinger (Common Stock/Options Class)
345. Neil Selinger died before he could be deposed in this action and thus is una-

vailable to testify as to his knowledge of MedPartner’s excess insurance policy at the time of the
original settlement.

(See Obituary of Neil Selinger, available at http://www.legacy.com/

obituaries/nytimes/obituary.aspx?n=neil-l-selinger&pid= 152495137 (last visited May 14, 2012))
346. Selinger received Toll and Squitieri’s February 10, 1999 correspondence, described supra ¶¶ 203-07. The February 10, 1999 letter made reference to the December 17, 1998
press release disclosing that MedPartners had purchased the excess insurance.
347. Selinger responded to the February 10, 1999 letter on February 11, 1999 with a
letter of his own to Toll and Squitieri. (Ex. 95) The February 11, 1999 response from Selinger
recounts that, “[t]his week, MedPartners announced its results for the year-ended December 31,
1998.” The “announcement” referenced by Selinger is the February 10, 1999 press release that
disclosed that MedPartners had purchased the excess insurance. That press release was entitled,
“MedPartners Announces Fourth Quarter and Full Year Fiscal 1998 Results.” Thus, Selinger
was aware of the December 17, 1998 and February 10, 1999 press releases before the May 3,
1999 preliminary hearing before Judge Wynn.
348. Selinger’s February 11, 1999 letter responding to Toll and Squitieri did not address the questions about MedPartners’ excess insurance.
349. Selinger reviewed MedPartners’ April 15, 1999 10-K, which twice disclosed
the existence of the excess insurance, before the May 3, 1999 preliminary approval hearing.

-64(a)

(b)

XXIII.

At the May 3, 1999 preliminary fairness hearing, Selinger made reference
to MedPartners’ “most recent annual report” when speaking to Judge
Wynn about MedPartners’ financial condition. (Ex. 26 at 26) The most
recent annual report at the time was the April 15, 1999 10-K. (Ex. 125)
At the May 3, 1999 Hearing, Selinger stated that “[MedPartners] just disclosed in its most recent annual report that it has a negative net worth of
more than 1.1 billion dollars.” (Ex. 26 at 26) On page 16 out of 262 of
the 10-K, it states that MedPartners’ “Total stockholders’ equity (deficit)”
was “(1,144,173) [numbers given in thousands]” in the year ended Dececember 31, 1998. (Ex. 125 at 15 of 262)

MESSRS. HALEY AND SOMERVILLE’S KNOWLEDGE OF THE AISLIC POLICY COMES
INTO FOCUS AFTER THE CONCLUSION OF THE 1998 MEDPARTNERS SECURITIES
LITIGATION
350. Mr. Haley and Mr. Somerville served as counsel to other parties in other litiga-

tion involving MedPartners and certain of its former officers, including, in Mr. Somerville’s
case, J. Brooke Johnston and Harold O. Knight, and, in Mr. Haley’s case, J. Brooke Johnston in
MedPartners, Inc. v. Johnston, Wagar, et al., CV-98-4984 (the “Johnston Litigation”) filed in
the Circuit Court for Jefferson County, Alabama.
351. J. Brooke Johnston was MedPartners' General Counsel from May 1, 1996
through July 7, 1998. (Johnston 33-34)
352. Prior to becoming employed by MedPartners, Mr. Johnston served as the
Company's primary outside counsel for its mergers and acquisitions work. (Johnston 28-33)
353. As outside counsel, Mr. Johnston advised the Company regarding its initial
public offering, and, after the Company went public, oversaw the legal implications of various,
significant transactions that the Company completed. (Johnston 28-33)
354. While General Counsel for MedPartners, Mr. Johnston was responsible for the
Company's legal department. (Johnston 34)
355. In that role, Mr. Johnston oversaw the completion of all transactions involving
MedPartners, including the issuance of any public filings or press releases related to those transactions, supervised all of MedPartners' public filings through March of 1998, and, at least in

-65some instances, assisted MedPartners in defending claims asserted against the company. (Johnston 34-35, 43-46, 52, 129-31)
356. Mr. Johnston was General Counsel when the initial lawsuits that comprised the
1998 MedPartners Securities Litigation were filed. (Johnston 128-29)
357. Mr. Johnston's involvement with the 1998 MedPartners Securities Litigation
included: (1) preparing and making a presentation to the Board regarding the claims made in the
litigation; (2) participating in MedPartners' selection of defense counsel; and (3) attending at
least one meeting with defense counsel and MedPartners' insurers in New York to discuss the
Company's strategy for defending the claims made in the 1998 MedPartners Securities Litigation. (Johnston 129-30, 137; Newman 230-31)
358. In the Johnston Litigation, MedPartners asserted claims against Mr. Johnston
stemming from his role in overseeing the company's transactions, public filings, and press releases, including some of the matters also at issue in connection with the 1998 MedPartners Securities Litigation. (Johnston 144-45)
359. Mr. Somerville was retained to represent Mr. Knight in or around the late
summer or fall of 1998 (Somerville 80) and remained counsel for him up until he settled his
claims with MedPartners in approximately April of 2000 (Somerville 81; Ex. 1045).
Mr. Somerville was retained by Johnston in late January or early February of 2001, and remained
counsel for him through the duration of the case. (Ex. 1044; Somerville 81-82; Johnston 57-60)
360. According to Mr. Somerville, he first learned that MedPartners had purchased
the excess insurance sometime prior to March 2000, while he was representing Knight in the
Johnston Litigation. (Somerville 119-20)
361. During the March 14, 2000 deposition of Mac Crawford in the Johnston Litigation, Mr. Somerville specifically questioned Crawford about the excess policy:

-66Q (by SOMERVILLE): Did MedPartners purchase an additional excess policy of insurance sometime in the Fall of 1998?
A: I don’t recall the exact timing, but we did purchase additional insurance.
Q: Did that purchase of additional insurance carry with it some special
agreement entered into between MedPartners and an insurance company?
A: I don’t know how you characterize special agreement, but it was an
agreement entered into.
Q: Was that a confidential agreement?
A: Yes, I believe that it was.
* * *
Q: What did that agreement provide for?
* * *
A: It was basically an agreement that spelled out the coverage of the excess
policy. It did contain provisions that — about our being able to disclose the
amount of money we paid for the excess coverage.
I think it also contained a provision that the carrier could not void our coverage for fraud, which is what we were so worried about, because we thought
we were going to end up without coverage.
Q: Did it contain any provisions relating to who would make the decision to
settle the shareholder litigation?
A: I think after we bought excess insurance — no, I don’t recall. I don’t recall exactly what it said in that regard.
Q: Did it provide — who had the primary policy for MedPartners?
A:
Q:
A:
Q:

AIG and Chubb, I believe.
Both had primary policies. You know what I mean by primary?
Yeah. They had it split. Yeah, they had different layers.
And do you know what those different layers were?

A: No, not off the top of my head. I think Chubb may have had 15 million
dollars or something. It may not have been Chubb even, I don’t know.
Q: Did National Union have the primary coverage for MedPartners?
A: I don’t recall who had it.
Q: Who did you — who did MedPartners purchase the excess coverage
from in the Fall of 1998?
A: I think it was a subsidiary of one of the companies that had the primary
coverage.
Q: Do you know what the extent of that additional excess coverage purchased in the Fall of 1998 was? About how much would it go up to?
A: I believe it was another 22 million or 20 million, somewhere in that
range.
Q: How much did MedPartners pay for that coverage?

-67A: Twenty two million dollars.
Q: So, you paid 22 million dollars for 22 million in coverage?
A: Well, they took on the entire risk, I think, after that point in time. I
mean, we thought that — I mean, we were scared to death that we were going
to be denied coverage because of the fraud that was committed at the Company. And frankly, we thought we had a very bad case if the carriers denied
it. Keep in mind, also, 65 million got paid out in that case.
Q: Of that 65 million dollars, how much did MedPartners pay?
A: Well, we paid our premiums, plus the 22 million that we put out.
Q: But that 22 million was a premium itself, was it not?
A: Uh-huh.
Q: And the answer to that is yes?
A: Yes.
* * *
Q: So, the insurance companies never contended that the officers or Directors ever committed fraud against the Company; is that correct?
A: We never let it get that far.
Q: And how did you not let it get that far?
A: We paid 22 million dollars.
Q: And how did that somehow change the terms of the policy?
A: It gave us total coverage. It got us out. How did it change the terms? It
kept them from being able to assert those claims against us.
(Ex. 10 at 256-65 (emphasis added))
362. Mr. Haley and Judge Cook appeared as counsel of record for Johnston on or
about August 30, 2001 (Ex. 1043), and represented Johnston through the trial and in a subsequent lawsuit against National Union styled Johnston v. National Union, CV-01-6123, brought
in the Circuit Court for Jefferson County, Alabama. (Haley 78; Johnston 60-65; Ex. 1046)
363. Either in preparation for or during the trial of the Johnston Litigation, which
began in January 2002, Mr. Haley read the Crawford deposition transcript, including portions
thereof related to the excess insurance. (Haley 156-59; 161-62; 167-69)
364. At the June 11, 2004 oral argument on Defendants’ motion to dismiss the case
at bar, Mr. Haley stated that “[o]f course, we knew there was excess coverage. Everybody knew

-68that because they had these press releases. What we did not know was that that excess coverage
was unlimited because they told the plaintiffs that it was $65 million.” (Ex. 14 at 39)
365. During his November 10, 2010 deposition in the case at bar, Mr. Haley explained his statement at the June 11, 2004 argument as follows: “I knew that there was excess
insurance. I may have overstated my case when I said that everybody knew about the press releases, because I didn’t.” (Haley 226-28) According to Mr. Haley, he did, in fact, know there
was excess insurance, but he was not part of the “everybody” who knew because of the press releases. (Haley 228-30)
XXIV.

THE PUTATIVE CLASS IN THIS ACTION
366. Plaintiffs herein “seek to represent the same class that was certified in the 1998

MedPartners Securities Litigation pursuant to the Stipulation of Settlement dated as of January
15, 1999, and the Order Regarding Preliminary Approval and Notice, entered by the Circuit
Court for Jefferson County, Alabama on May 3, 1999, which is further divided into the following
subclasses: (a) Class Members that submitted claims to the Claims Administrator in the 1998
MedPartners Securities Litigation and were found to be Authorized Claimants and to have an
Allowed Loss, as those terms have been defined by the Claims Administrator, and (b) Class
Members who did not submit claims to the Claims Administrator.” (Ex. 1002 at 6-7)
367. Plaintiffs further assert “for clarification,” that they “seek to define the May 3,
1999, Court ordered Class as it was articulated in the Class Notice that was mailed to class members and potential class members by the Claims Administrator,” and they acknowledge that the
definition “appears as follows”:
All persons who (i) purchased MedPartners, Inc. (“MedPartners”) common stock
(including, but not limited to, through open market transactions, mergers or acquisitions in which MedPartners issued common stock, acquisition through the Company’s Employee Stock Purchase Plan (‘ESPP’), and any other type of transaction
in which a person acquired one or more shares of MedPartners stock in return for
consideration) during the period from October 30, 1996 through January 7, 1998,
inclusive (MedPartners employees who purchased shares through the ESPP in
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1997); (ii) purchased call option contracts on MedPartners common stock during
the period October 30, 1996 through January 7, 1998, inclusive; (iii) sold put option contracts on MedPartners common stock during the period October 30, 1996
through January 7, 1998, inclusive; (iv) purchased MedPartners Threshold Appreciation Price Securities (“TAPS”) in the September 15, 1997 offering or thereafter
through January 7, 1998; or (v) tendered shares of Talbert Medical Management
Holdings Corporation to MedPartners between August 20, 1997 and September
19, 1997 (“The Settlement Class”).
368. The Settlement Class, however, was divided into three subclasses — the
Common Stock/Options Subclass, the TAPS Subclass, and the Tender Offer Subclass. (See supra at ¶¶ 99-114)
369. Plaintiffs’ current class definition does not acknowledge the earlier subclassing.
370. Plaintiffs’ only proposed current subclassing is to divide the class into subclasses consisting of (a) those who claimed in 1999 and (b) those who did not.
371. The class definition as set forth by Plaintiffs includes those who opted out of
the 1999 Settlement Class. (Pl. Br. 4-5, 154-55; Ex. 1002 at 6-7)
372. The three proposed class representatives in this case — James O. Finney, Jr.,
Sam Johnson, and the City of Birmingham Retirement and Relief System — are each members
of only the common stockholder group. (See Ex. B, C, and D to Ex. 196)
373. James O. Finney, Jr.’s statement of claim lists a Birmingham address and indicates that he purchased 19,386 shares of MedPartners common stock on December 31, 1996.
(Ex. B to Ex. 196)
374. Sam Johnson’s statement of claim lists a Birmingham address and indicates
that he purchased 1,000 shares of MedPartners common stock on May 8, 1997, and sold 1,000
shares of MedPartners common stock on May 20, 1997. (Ex. D to Ex. 196)
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of MedPartners common stock on March 4, 1997; (iii) 2,500 shares of MedPartners common
stock on April 16, 1997; (iv) 2,500 shares of MedPartners common stock on April 22, 1997; (v)
2,500 shares of MedPartners common stock on April 24, 1997; (vi) 2,000 shares of MedPartners
common stock on April 28, 1997; and (vii) 3,500 shares of MedPartners common stock on May
5, 1997. The statement of claim also indicates that no shares of MedPartners common stock
were owned as of the close of business on January 7, 1998. (Ex. C to Ex. 196)
XXV.

THE PROPOSED CLASS REPRESENTATIVES IN THIS ACTION
376. There are three proposed class representatives in this action: James O. Finney,

Jr., Sam Johnson, and the City of Birmingham Retirement and Relief System.
377. The facts regarding whether and to what extent these class members relied on
any alleged misrepresentation or suppression made by Defendants vary. (Finney 57-60; Johnson
44, 48-49; City of Birmingtham (Leonard) 80-81)
A.

Dr. James O. Finney
378. Finney is a retired doctor who currently reviews charts and renders medical

opinions, part time, for the Social Security Disability Administration. (Finney 31)
379. In deciding to participate in the 1998 MedPartners Securities Litigation settlement class, Finney did no investigation into the case or the fairness of the settlement other than
looking at the notice of settlement he had received. (Finney 57, 58, 60) He decided to participate in the 1998 MedPartners Securities Litigation because he “thought [MedPartners] had
wronged” his medical group during its prior acquisition of their practice; he acknowledged that
he “probably [did] not” understand at the time that 1998 MedPartners Securities Litigation had
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settlement notice caused him to decide to settle. (Finney 57) Finney thinks he was unaware of
his right to object to the settlement, and he never seriously considered opting out of the 1998
MedPartners Securities Litigation settlement class. (Finney 58-59)
380. Finney assumed that the plaintiffs’ counsel in 1998 MedPartners Securities Litigation had investigated whether the proposed settlement terms were fair and proper and that the
“judge had been informed.” (Finney 60) He further stated, “I assume that both sides had done
what was correct and proper,” and “I assume any time you go through the judicial system that
things are fair and honest.” (Finney 63, 64)
B.

Samuel Johnson
381. Johnson resides in Birmingham, Alabama, and works at Johnson & Associates,

Realty, which deals with residential real estate and foreclosures. (Johnson 8-9)
382. In deciding to participate in the 1998 MedPartners Securities Litigation settlement, Johnson relied on nothing in particular about the language of the class notice. (Johnson
44, 48-49) In fact, when shown the notice, Johnson stated, “My policy on stuff like this is that I
don’t understand it, so I – if I’m asked to sign to join, I do.” (Johnson 43) He went on: “If there
was something wrong, I would be with the class; if there was nothing wrong, I would still be
with the class but we wouldn’t get anything.” (Johnson 44) Johnson did no investigation of the
1998 MedPartners Securities Litigation other than looking at the settlement notice. (Johnson 4647)
C.

City of Birmingham Retirement and Relief System
383. Martin P. Leonard was deposed on behalf of the City of Birmingham Retire-

ment and Relief System (“the System”). Leonard is a self-employed certified public accountant
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384. The System has nine members and manages a fund of about $900 million,
through which it “provides pensions to retirees of the City of Birmingham and affiliates, and it
also provides some degree of disability benefits.” (City of Birmingham (Leonard) 13, 17, 18)
385. The System relies completely on outside experts to receive notices of class action settlements and file proofs of claim or otherwise respond on its behalf:
[W]hen a case is settled, we [i.e. the System] do not get involved in the merits of
the case or how the settlement was made. We totally rely on the courts to decide
the amount of the settlement. The Pension Board has hired a custodian . . . as experts [sic] in this area to receive notice of the settlements, determine if we have a
party of that settlement. It’s their responsibility to file the claim, monitor that
whole process of filing and collecting it, and then receiving [sic] the money and
depositing it into the Pension Board’s account. (City of Birmingham (Leonard)
80-81)
386. The System’s custodian’s standing instruction at the time of the 1998 MedPartners Securities Litigation settlement was to participate in any settlement for which it qualified, regardless of the specific value of the settlement award. (City of Birmingham (Leonard)
81)
387. Independently of its custodian, the System relied on no language in the notice
of settlement and did no investigation of the 1998 MedPartners Securities Litigation in connection with its decision to participate in the settlement. (City of Birmingham (Leonard) 73-75)
XXVI.

THE INTERVENORS ARE NOT PROPOSED CLASS REPRESENTATIVES.
388. No McArthur Intervenor is a proposed class representative in this case. (Ex.

1002 at 7; Ex. 1047 at 2)
389. Virginia Greene Hoffman, the only remaining McArthur Intervenor, did not
submit a claim to any settlement funds in the 1998 MedPartners Securities Litigation; she did not
recall receiving the Notice of Pendency of Class Action, Proposed Settlement Thereof, Settle-
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there had been a settlement or that a settlement fund existed. (Hoffman 68-70, 89-91, 93-95)
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