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STATEMENT REGARDING ORAL ARGUMENT 

Appellees - Cross-Appellants - Plaintiffs do not 

affirmatively request oral argument, but undersigned counsel 

are, of course, available, should the Justices determine 

that oral argument might be helpful to their understandings. 

The fact that this class action potentially involves a claim 

for a large sum of damages does not automatically mean that 

the facts and legal issues are complex. The merits claims 

are denied by the defendants, but the claims themselves are 

very simple: i.e., the MedPartners defendants and their 

insurers in 1998-99 allegedly lied about and suppressed the 

amount of available liability insurance coverage (which was 

actually unlimited) in order to settle a major securities 

class action in 1999 for only $56M. And, in plaintiffs' I 

appellees' view, the only real legal issue for decision is 

the question of whether individualized fraud issues (like 

individual reliance) are relevant in this unique case which 

presents the situation of an alleged fraud that was 

perpetrated upon a certified class. That decisive issue is 

presented adequately in brief. 
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FORM OF RECORD CITATIONS 

Appellees' brief will strive to utilize the citation 

system described at pages vi-vii of appellants' brief. Also, 

the parties are called "plaintiffs" (the appellees herein) 

and "defendants" (the appellants herein). The defendant in 

the 1998 MedPartners Security Litigation later became 

Caremark, then merged with CVS and became "CVS Caremark 

Corporation." S3156. The other "defendants" are the "AIG 

defendants" ("AIG"). The three plaintiffs named as co-class 

representatives are: James 0. Finney, Jr.; Sam Johnson; and 

the City of Birmingham Retirement and Relief System. The 

word "Order" is used to reference the certification order of 

August 15, 2012 (S5744-78). A copy of that Order is Appendix 

"A" to this brief, and references will be to pages of the 

Order, not to page numbers in the supplemental record ("S") 

STATEMENT OF THE CASE 

Plaintiffs object to the appellants' statement of the 

case (pp. 1-19) because it contains 90% argument and 10% 

procedural history. Plaintiffs urge the Court to either 

disregard these pages, or treat them merely as a long 

extension of the summary of the argument. For example, p. 3 

asserts, as an un-cited "fact," that "Plaintiffs' experts 

1 



concede" that individual questions to be tried in this case 

include "what each putative class member ... knew or should 

have known." Obviously, no such concession was ever made. 

STATEMENT OF THE ISSUES 

THE MAIN ISSUE, WHAT PLAINTIFFS CONTEND TO BE THE ONLY 
"REAL" ISSUE PRESENTED BY THE DEFENDANTS' APPEAL 

I. Whether this case presents nothing more than the 

"ordinary" fraud case wherein individual issues [e.g., 

reliance, statute of limitations, conflict of laws] 

predominate; or, whether this case is literally unique 

because the fraud was committed on the 1999 certified class 

as a separate, single legal entity. 

THE MINOR ISSUES, WHICH PLAINTIFFS CONTEND ARE MERELY 
DEFENSE EFFORTS TO DISTRACT FROM THE CORE ISSUE 

II. Whether certain plaintiffs' lawyers are adverse, 

necessary witnesses such as to disqualify them and their 

firms from representing this class. 

III. Whether any conduct of any plaintiffs' lawyer is 

wrongful; and, even if so, whether such conduct renders 

counsel unfit to represent this class. 

IV. Whether the three types of securities at issue in 

the 1998 case, and/or the fact that some 1999 class members 

filed no claim, render this class definition too broad. 

2 



THE ISSUE PRESENTED BY PLAINTIFFS' CROSS-APPEAL 

V. Whether the trial court erred in certifying under 

Rule 23 (b) (3) (an opt-out class) instead of under Rule 

23 (b) (1) (a mandatory class), when the victim of the alleged 

fraud was a single legal entity, the certified 1999 class. 

STATEMENT OF THE FACTS 

A. Introductory Remarks. Plaintiffs object to the 

statement of facts provided at pp. 21-39 of appellants' 

brief, see Ala.R.App.P. 28 (a) (7), because the facts 

presented are not complete and are utterly one-sided. This 

brief is limited to 70 pages. For a longer rendition of 

facts, see plaintiffs' certification brief, S4778, e.g., 

34799-4853; counsel Powell's oral presentation to the trial 

court, R44-96; the original complaint, C17-93; and the trial 

court's Order, attached, at pp. 3-8. Courts do not decide 

merits issues at the class certification stage. The present 

relevance of the facts is merely to demonstrate that the 

plaintiffs' claims and the defendants' defenses are capable 

of being litigated as a class action. 

B. The 2006 Opinion. Ex parte Caremark RX, Inc., 956 

So.2d 1117, 1120-22 (Ala. 2006), provides a summary of 

background facts, pointing out, e.g.: that "MedPartners 

3 



represented that it was near bankruptcy and that the 

coverage limits of its insurance was $50 million;" and that 

the principal reason the circuit court approved a $56M 

settlement in 1999 was that it was told that amount 

exhausted all of MedPartners' insurance coverage. 

C. MedPartners' Unlimited Insurance Coverage Was Kept 

Secret By The Defendants. Defendants paid only $56 million1 

to settle the 1998 MedPartners Securities Litigation - when 

MedPartners' CEO and one of its directors testified under 

oath [in another proceeding] that the damages were as much 

as $3.25 billion. Defendants were able to settle so cheaply 

because, as alleged by plaintiffs, they fraudulently 

suppressed and misrepresented the amount of insurance 

coverage that was available to pay the securities claims. 

Plaintiffs' 1999 settlement class counsel and, more 

importantly, Circuit Judge Wynn, were told that the $56 

million settlement exhausted MedPartners' coverage limits. 

Actually, AIG had issued insurance to MedPartners that 

provided unlimited liability coverage (C55, the "LMU"). As a 

1 MedPartners started off with $50 million in insurance 
coverage; additional insurance was procured; defendants 
represented the additional insurance to be $15 million; $9 
million was paid to settle a California case; leaving $56 
million to settle the MedPartners Securities Litigation. 

4 



part of that transaction, defendants entered into a secret 

side letter agreement, dated October 22, 1998. 2 If the 

unlimited liability insurance had become public, AIG could 

have terminated the insurance on account of the breach. An 

agreed-upon press release was attached to the side letter 

agreement. C380. However, it did not disclose that coverage 

limits were unlimited and it did not disclose that policy 

exclusions in the original insurance had been waived. 

On October 12, 1998, as a part of negotiating the 

secret side agreement and the LMU, Ed Hardin (Medpartners' 

general counsel) sent to AIG's Richard George a proposed 

press release that would have disclosed the LMU and its 

unlimited coverage. C470. This initial draft discloses, 3 

clearly and unambiguously, that coverage was unlimited, that 

all policy exclusions had been waived, 4 and that the premium 

2 C379: "The Company and the Insurer shall maintain the 
confidentiality of the issuance and provisions of the 
Insurance Agreement; provided, however, that commencing 
December 15, 1998 MedPartners shall be entitled to make an 
announcement in the form attached hereto as Exhibit A." 

3 "There is no liability cap or limit on the National 
Union coverage and the insurance company has waived all 
exclusions." (emphasis added) (C472). 

4 Meaning AIG deleted the exclusion that would have 
excluded coverage for MedPartners' fraudulent activities. 
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was $22.5 million. AIG (C474, S3914-15) then edited the 

proposed press release to delete the disclosure of the 

unlimited amount of insurance, the waiver of all policy 

exclusions, and the premium of $22.5 million. 5 In response, 

Hardin sent an email to AIG (C476) arguing that the 

information contained in the original press release was 

necessary for legally adequate disclosure. The final press 

release (E1) did not contain the information suggested by 

Hardin and did not disclose the unlimited coverage. 

Several months later, MedPartners filed its annual 

statement, Form 10-K (E47), with the SEC. It disclosed that 

it had paid a $22.5 million premium for excess insurance. 

However, MedPartners NEVER disclosed that the coverage 

limits were "unlimited" or that all policy exclusions had 

been waived. The press release and SEC filing also 

incorrectly stated that "National Union" (instead of AISLIC) 

was the AIG entity that issued the LMU. See, e.g., S4809-10, 

4819, as to how misnaming the insurer led AIG to continue to 

5 As argument, plaintiffs contend that it is absurd for 
defendants to assert that they fully disclosed to the whole 
world the existence of the unlimited insurance coverage, 
when they intentionally deleted that very information from 
the initial draft of the press release. If they had truly 
desired disclosure, they would simply have left that 
language in the press release and repeated it in the 10-K. 
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falsely assert that MedPartners' insurance coverage had been 

exhausted (at $65M) with the 1999 class settlement: for 

examples, in other litigation, the circuit court and this 

Supreme Court were misleadingly told that National Union had 

exhausted all its coverage to MedPartners in the 1999 class 

settlement; and, a federal court was initially told that the 

excess insurance MedPartners purchased from National Union 

provided an additional $15M [i.e., 50+15=65] . 6 

AIG has admitted that it hid the truth about unlimited 

insurance coverage to keep the settlement value low. AIG's 

employee - Peter Eastwood - admitted under oath [in another 

proceeding, C384] that the unlimited insurance was kept 

secret so that plaintiffs' lawyers would not discover it: 

Specifically on the MedPartners transaction; 
we were concerned that the existence of the 
additional insurance would change the motivation of 
the plaintiffs' attorneys, potentially the 
settlement value of the case would be driven up, 
and we wouldn't have the opportunity to settle the 
case at a reasonable number. (emphasis added). 

Plaintiffs allege a deliberate fraud perpetrated on the 

1999 class by defendants for the purpose of settling the 

1998 MedPartners Securities Litigation for a fraction of its 

6 Plaintiffs contend this proves that, had anyone asked 
AIG/National Union in 1998-99, the reply would have been 
that MedPartners' insurance coverage was exhausted at $65M. 
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true settlement value. Such fraud was allegedly accomplished 

by defendants' misrepresentations regarding, and concealment 

of, the fact that MedPartners had unlimited insurance 

coverage with respect to the claims made in the 1998 case. 

Richard George, an attorney for AIG, testified in a 

subsequent but related arbitration proceeding that the 

defendants' motive in not disclosing the fact of unlimited 

coverage was to secure a lower settlement of the 1998 

MedPartners Securities Litigation. George testified that: 

Well, our primary concern was that if it [the 
policy providing unlimited coverage] had become 
widely known or even if it had become known to any 
more people than had to know about it, that 
ultimately would get to the plaintiffs and if the 
plaintiffs were to suddenly realize that there was 
this insurance above the $50 million that they were 
previously aware of, that was going to cause them 
to drive the settlement value to a much higher 
level than they would otherwise. From the 
plaintiffs' perspective, they were faced with a 
company that had $50 million of insurance and a 
very uncertain financial condition in the future, 
that was a constraint on the settlement value that 
they could ultimately expect to derive and we were 
not going to do anything to disrupt that 
perspective. We were not going to let them know 
that there was this insurance on top. And so we 
kept it within as tight a group as we possibly 
could for fear that somehow it would come to the 
plaintiffs' attention. 

C393 (emphases added). See also George depo., S3917-18. 

George admits he never told Lerach (lead negotiator for 

8 



plaintiff class) about the unlimited coverage. S3919, 3926. 

During settlement negotiations, plaintiff class counsel 

were informed that the limit of insurance was $50M. Jack 

Newman was the lead defense counsel for MedPartners in the 

1998 Litigation. S3945-47. He testified that the plaintiffs 

were informed of the coverage limits "fairly early on," 

probably during the summer of 1998, but that he did not 

inform them of the unlimited coverage. C390-92; S3975, 3995. 

Chubb held a $15M middle layer of MedPartners' 

coverage, and Chubb was represented by Christensen. S3970. 

Newman falsely told Christensen that any settlement money 

above $50M would come directly from MedPartners. S3970-71. 

Newman never told Christensen about the unlimited coverage. 

Id. Chubb asked about the existence of excess insurance, but 

Newman does not recall ever disclosing the LMU. George told 

Newman not to disclose the LMU to Chubb. S3976. At S3996, 

Newman admits: "I did not tell outsiders about the LMU." 

D. There Is Evidence That The $65M Settlement Was 

Reached Prior To December 1998. The primary settlement 

negotiator for the 1999 class was Bill Lerach. In 1998, 

Lerach was associated with Milberg Weiss, which firm, at the 

time, was lead plaintiff counsel in about 50% of all 
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securities class actions in America. Another plaintiffs' 

settlement lawyer, Steven "Gene" Cauley, testified in his 

deposition (S3802-97) that Lerach told him as early as late 

September 1998 that the case was settled. S3873-74, 3879, 

3889, 3891-92. At S3873, Cauley says that the agreement to 

settle for $65M was made well before the press release date 

of December 17, 1998, and he is positive that the case was 

settled before November 1998. S3889. E153 is a fax Lerach 

sent to George in November 1998 that details the agreed-upon 

$65M settlement. At S3890, Cauley agreed that "the fact that 

AIG agreed to pay interest on the $50 million beginning on 

December 15, 1998, indicate[s] that they-- the agreement 

was in place at least by that time." S4466 is a fax from 

Cauley to Lerach sent on October 5, 1998, which outlines the 

"tentative" MedPartners settlement. He believed that the 

MedPartners settlement got all of the insurance, and he is 

99% sure Lerach told him that. S3849-50. At S3826, Cauley 

says: "I have a clear recollection of us being told that 

there was $50M in insurance coverage." 

At S3879, Cauley explained that the December 1998 press 

release was not contradictory to him: 

But again, you have to understand that our 
thinking at that time, what we were told, was it's 
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not inconsistent with what I've said about the 65. 
We were told that we got all the insurance 
coverage. So when these discussions about excess 
insurance coverage, additional insurance coverage 
presenting no material risk to the company - well, 
if you have a $65 million insurance and the -
insurance policies in total and a $65 million 
settlement that everybody's agreed to, that 
presents no material adverse risk to the company. 
That, I can assure you, was what my thought was .... 
I can say without fear of contradiction that is 
exactly what Clay would testify to, and that is 
exactly what Gusty would testify to. 

At R607, John Haley explains that anyone attending Judge 

Wynn's hearings or reading the May 1999 transcript would 

have known there was some "excess" coverage, because the 

coverage number went from $50M to $65M - but Judge Wynn was 

emphatically told several times that this represented a22 

available insurance coverage to MedPartners and that 

MedPartners was insolvent and unable to pay any more. 

When asked at the arbitration hearing why the release 

of the press release [that came out Dec. 17, 1998] was 

delayed, Newman testified that: "The reason for the delay 

was that AIG wanted a period of time before the LMU became 

public knowledge, and, therefore, the plaintiffs would find 

out about it, to work on the settlement so that it would not 

have to work on the settlement in the context of the 

plaintiffs knowing that it wasn't MedPartners that would 
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have to fund above the then existing insurance but rather it 

would be someone with money." S3965. AIG and MedPartners 

contemplated having settlement negotiations with plaintiffs' 

counsel without them knowing about unlimited coverage. 

S3968. After the LMU issued, settlement negotiations were 

turned over to AIG, via attorney Richard George. S3969. 

E. The Circuit Court Was Told That The Settlement 

Completely Exhausted MedPartners' Insurance Coverage. On 

January 15, 1999, class counsel and counsel for the 

defendants entered into a Memorandum of Understanding with 

defendants to settle all claims alleged in the MedPartners 

Securities Litigation, subject to the required court 

approval. E77. On May 3, 1999, the Court held a preliminary 

hearing on the proposed class settlement. C493. At the 

hearing, plaintiffs' counsel made representations to the 

Court (in the presence of defense counsel who knew about the 

existence of unlimited coverage) regarding available 

insurance and MedPartners' financial condition: 

MR. YEAROUT: [B]ut the settlement for each separate 
class of people was $56,000,000, ... and it was all 
insurance money. MedPartners, it's my 
understanding, doesn't have any money, but these 
lawyers got all the insurance money that was 
available. C510 .... 
MR. Selinger: We submit that $56,000,000 which 
constitutes the entire amount of insurance proceeds 
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available in this action and in the context of a 
company which just disclosed in its most recent 
annual report that it has a negative net worth of 
more than 1.1 billion dollars is an extraordinary 
recovery and certainly one that is on its face 
sufficiently reasonable to warrant the entry of 
this order. C518-19 .... 
MR. YEAROUT: [W]e've got all the insurance money. 
We're not going to get any money from a dry hole. 
That's another reason we want this settlement 
approved .... 
MR. YEAROUT: We've got the limits. 
THE COURT: - as plaintiffs you've got the limits 
and there's simply no way that you can avoid saying 
that this must be in the best interest of your 
plaintiff. 
MR. YEAROUT: Yes, sir. C559-60 .... 
MR. Selinger: [W]e've gotten all the insurance 
coverage ... C564. (emphases added). 

Counsel for both MedPartners and AIG reviewed the 

proposed settlement papers. C568-96. In attendance, as well, 

was attorney Jack Newman. C497. Though technically the 

attorney for MedPartners, Newman had been on the AIG 

preferred counsel list for years and had been hand-picked by 

AIG to handle this type of litigation. C383. From Newman's 

time records, it is clear that he spent substantial time 

reviewing and revising the proposed settlement documents. 

C568-88. That Newman played a central role in drafting the 

settlement documents is also evident from the memoranda that 

he drafted, C598, and the drafts that he sent to other 

MedPartners and AIG counsel, C602. It is undisputed that 
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Newman was present at the preliminary hearing before Judge 

Wynn and did not inform the Court that MedPartners had 

unlimited insurance coverage and consequently no actual 

financial exposure. C493-566. Plaintiffs assert that Newman 

knew that the papers he was drafting contained misstatements 

about the financial position of MedPartners and its ability 

to pay a judgment. C607. Newman was involved in efforts to 

finalize the settlement even after he technically withdrew7 

as counsel for MedPartners. C568-88. 

Defendants were proponents of the 1999 class 

settlement; their lawyers reviewed and revised settlement 

documents that contained references to the amount of 

insurance and to the precarious financial position of 

MedPartners; defense counsel jointly proffered the proposed 

settlement to the court; and defense counsel joined in 

forming the strategy of presenting the settlement to Judge 

Wynn, including, presumably, highlighting the precarious 

7 Jack Newman withdrew from representation of 
MedPartners (but not Wagar) on May 3, 1999, at the 
preliminary approval hearing before Judge Wynn. 
Nevertheless, MedPartners' new counsel -- the law firm of 
Alston & Bird -- knew about the unlimited insurance (83995) 
and knew -- in the May 3, 1999 hearing -- that Judge Wynn 
was not being provided all the information. Attorney Michael 
Kenny of Alston & Bird attended the May 3, 1999, hearing, 
representing MedPartners. C497. 
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financial position of MedPartners. 8 Defendants separately 

answered a set of requests for admissions. Many of those 

requests and responses show facts demonstrating AIG's 

control of and participation in the 1999 class settlement. 

See S4821-28. Newman admits that AIG was a proponent of the 

settlement. S3985. George admits that he signed the 

"Stipulation of Settlement" on behalf of AIG, the insurer. 

S3922-23. At S3923, he admits that he reviewed the 

settlement documents. Lerach understood, during settlement 

negotiations, that George was speaking for AIG, not 

MedPartners. S3928. As argument, plaintiffs contend that AIG 

should be estopped from denying that it was just as much 

involved and responsible for the 1999 class settlement and 

all of its components, including the evidence to be 

8 MedPartners and AIG ("the Insurance Carrier") are 
signatories and defined "Parties" to the Stipulation of 
Settlement (E78 at § 1.14). Section 3.1 requires that "the 
Parties (meaning AIG, too) shall submit this Stipulation 
together with its Exhibits to the State Court and shall 
jointly apply for entry of an order . . substantially in 
the form of Exhibit A hereto, requesting preliminary 
approval of the Settlement set forth in this Stipulation, 
the certification of the Consolidated Class Cases, for 
settlement purposes only, as a class action pursuant to 
Rules 23(a) and 23(b) (3) of the Alabama Rules of Civil 
Procedure ... , the appointment ... of their counsel as 
counsel for the Settlement Class, the holding of the 
Settlement hearing .... " (emphases added). 
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presented to the Court at fairness hearings, as MedPartners. 

After the preliminary settlement hearing on May 3, 

1999, a class notice was mailed to class members. In the 

class notice (C768), the parties represented that: 

Plaintiffs also recognize and considered the 
uncertain financial resources of the Defendants 
that might be available if plaintiffs were 
successful at trial as compared to the substantial 
present cash benefit that is being made available 
from this Settlement. 

On May 10, 1999, one day after the hearing, the Court 

entered an order directed to counsel for both plaintiffs and 

defendants (including AIG's counsel), requesting that the 

parties provide the Court with certain information. C776. 

That order required the proponents of the settlement --

meaning MedPartners and AIG, and the plaintiffs -- to 

provide all relevant evidence of the ability -- through 

insurance or otherwise -- of MedPartners to pay a greater 

judgment. The unlimited coverage LMU was not disclosed to 

class counsel or to the Court. In response to the Court's 

order of May 10, 1999, counsel for the class filed sworn 

affidavits (C420) detailing the amount of insurance that was 

available, as follows (emphases added): 

The principal factor considered by plaintiffs' 
counsel in determining to settle the litigation for 
$56 million was MedPartners' serious financial 
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straits .... Also according to the 10-Q, as of March 
31, MedPartners had total liabilities of more than 
$2.5 billion, and a negative net worth of $1.33 
billion, even without regard to the company's 
potential liability in these class actions. C442. 

* * * * 
If the case had been litigated through 

judgment, MedPartners would likely have sought 
protection from a bankruptcy court rather than pay 
a judgment. Moreover, plaintiffs' counsel knew 
that it was highly unlikely, given the company's 
public disclosures of its cash flow and outstanding 
debt, that MedPartners would be able to contribute 
any significant amount of cash to a settlement, a 
fact which counsel for MedPartners confirmed. 
Plaintiffs' counsel also learned that the insurance 
coverage available provided for maximum benefits of 
$50 million, and that the policies were wasting 
assets, meaning that certain defense counsel fees 
had to be paid out the policies, thereby reducing 
the total amount of recovery that might ultimately 
be collected from the insurers. C443-44. 

* * * * 
The major risk associated with plaintiffs' 

case was the risk that plaintiffs would not be able 
to collect any judgment from MedPartners .... C456. 

* * * * 
In achieving the proposed settlement, 

plaintiffs' counsel carefully considered several 
factors, the most significant of which was 
MedPartners' severe financial constraints. C417. 

Thus, numerous false and misleading statements were 

made to the Court regarding MedPartners' insurance coverage 

and its ability to pay a substantial judgment. Lawyers for 

MedPartners and AIG reviewed the Joint Affidavit of Selinger 

and Cauley and other settlement documents before they were 

filed, but they did not attempt to alert plaintiffs or the 
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Court to the false representations contained therein. In 

addition to the false representations contained in the Joint 

Affidavit of Class Counsel, material misrepresentations were 

made during the final fairness hearing of July 9, 1999: 

Mr. Selinger: In other words, the company has 
a negative worth of more than one point one billion 
dollars .... 

We also had a situation that we learned of 
during the course of our negotiations that the 
company maintained fifty million dollars of 
director's and officer's liability insurance, but 
that was the face value of those policies. And 
those policies were what we referred to as wasting 
assets. In other words, cost of defense came out of 
the policy limit, .... What we have been able to 
obtain here is not only payment of the complete 
fifty million dollar base amount of that coverage, 
we were able, through our negotiations, to obtain 
millions of dollars in excess of the originally 
policy limits in settlement of this action. The 
monies are all coming from the insurance carrier. 
So we have a situation where we have not only 
obtained the best possible recovery we could get 
under those policies, we've maximized them beyond 
the original scope of the policies. 

[T]he financial ability to pay a judgment, or 
withstand a judgment greater than the settlement 
amount, can in some circumstances be the most 
significant, if not the only factor, that the Court 
should take into account in looking at the fairness 
of the settlement. S4694-98. (emphases added). 

Newman attended the May 3, 1999, preliminary hearing in 

Judge Wynn's court. He withdrew from representing 

MedPartners that day, S3976-78, but was not yet released 

from representing individual defendant Wagar. The hearing 
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transcript (E25) shows that Newman continues to speak on the 

record before and after the plaintiffs' lawyers (Yearout, et 

al.). Newman heard and understood that the plaintiff lawyers 

were telling Judge Wynn that they had gotten all of 

MedPartners's insurance coverage in the settlement. S3995. 

Newman says that AIG had control over the settlement and how 

much would be paid in settlement. Id. 

MedPartners and AIG were present and knew that false 

and untrue statements were being made to the Court but never 

once alerted the Court to the falsehoods. Instead, despite 

the fact that the Court had placed a requirement on both the 

plaintiffs and the defendants to provide accurate financial 

information, the defendants and their counsel sat silently 

while the plaintiffs' counsel provided the Court with 

information that only certain defense lawyers and 

AIG/MedPartners knew to be false. On July 10, 1999, the 

Court approved the settlement and entered judgment. E128. 

When Judge Wynn approved the settlement, he commented 

that his decision to approve the settlement was based upon 

the precarious financial condition of MedPartners: "And 

then, from the remarks that I've heard this morning, I feel 

very comfortable, I think, it's a settlement that is almost 
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too good to be true in light of the condition of the 

Defendant." E25(July 1999 hearing), p. 61 (emphasis added) 

Thus, the plaintiffs' position is that defendants 

demonstrably knew why Judge Wynn and the plaintiffs' 

attorneys approved a settlement for pennies on the dollar. 

The "why" of the court approval is that $65M supposedly 

completely exhausted MedPartners' ability to pay - no matter 

how bad the liability and no matter how high the damages. 9 

They also undeniably knew that, if the unlimited coverage 

was disclosed, there would be no $56M settlement. This is an 

incontestable conclusion from the known facts. 

F. High Value of 1998 Case Admitted by Defendants. 

MedPartners' officers, directors, and experts later 

admitted, under oath, to the magnitude of the fraud in the 

1998 MedPartners Securities Litigation. Mac Crawford, 

Caremark's then Chairman and CEO, said the wrongdoing that 

was the basis of the 1998 MedPartners Securities Litigation 

was "the biggest disaster in health care in current time." 

C898. Crawford testified under oath that the assets of 

MedPartners were overstated by over $3 billion and had to be 

written off as a result of the wrongdoing. C910-12. 

9 See, for example, colloquy at E26, pp. 67-68. 
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Chuck Newhall, who was a director of MedPartners I 

Caremark, also testified under oath in that same trial that 

the wrongdoing underlying the 1998 MedPartners Securities 

Litigation was a "public scandal" of "major proportions" 

that involved "billions of dollars." C904-04. According to 

Newhall, "What was going on [at MedPartners] was basically 

the equivalent of Birmingham's Enron.". C988. He also 

testified that damages resulting from the wrongdoing totaled 

$3.2 billion. C906. In 2001, MedPartners' accounting expert, 

Stewart Dudley, testified that the fraud damages underlying 

the MedPartners Litigation exceeded $3 billion. S4818-19. 

During an arbitration proceeding that later took place 

between MedPartners/AIG and Federal Insurance (a/k/a Chubb) 

over an excess layer of insurance, Ed Hardin, MedPartners' 

general counsel, said that the securities liability was: 

"Maybe the worst case I have ever seen." C386. Hardin 

further testified that the value of the claims made in the 

1998 Securities Litigation was at least $500 million. Id. 

MedPartners hired a damage consultant, Cornerstone 

Research, to prepare a damage calculation so that it would 

know the extent of its exposure as a result of the 1998 

lawsuits. Cornerstone estimated that the damages suffered by 
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class members in the 1998 MedPartners Securities Litigation 

were between $450 and $650 million. C389. Significantly, 

that damage calculation was prepared without the worst 

information of MedPartners' wrongdoing. Hardin testified 

that he did not share the worst information with Newman for 

fear that it would be given to AIG and would be used to deny 

insurance coverage. C388. Hardin summed up the potential 

liability of MedPartners by stating: "And I know that if the 

plaintiffs' lawyers ever get the facts, it is history .... 

For anybody to say that this case is defensible and that 

sort of thing, they better get their seat belts on." C387. 

G. Insurance Discovery Was Attempted. Soon after the 

1998 MedPartners Securities Litigation was filed, the 

attorneys in the lead case before Judge Wynn, Griffin v. 

MedPartners, Inc., CV 98-297, which was the case that was 

ultimately certified and settled, propounded document 

requests that specifically requested that all insurance 

information be provided. In March 1998, MedPartners filed 

responses to this discovery. C396. Plaintiffs' counsel 

specifically requested that defendants produce: "All 

documents constituting or concerning any insurance policy 

under which any defendant may claim coverage to satisfy ... 
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any possible liabilities as a result of any of the claims 

asserted in this litigation." C406. MedPartners stated that 

it would produce the insurance policies: ~Defendants will 

produce, at a time consistent with any scheduling order to 

be issued by the court, nonprivileged documents constituting 

contracts of insurance applicable to the period determined 

to be pertinent for coverage purposes." Id. 

Neil Selinger, counsel for the 1999 settlement class, 

stated that he learned from defense counsel that available 

coverage limits were $50 million: ~Plaintiffs' counsel also 

learned that the insurance coverage available provided for 

maximum benefits of $50 million." E18, i 34. 

Ala.R.Civ.P. 26(b) (2) requires that insurance policies 

be produced. Michael Atchison, counsel for MedPartners, 

recognized in a subsequent arbitration that, ~if requested," 

MedPartners had an obligation to produce the LMU. C385. At 

S3951, Jack Newman admits understanding that the rules of 

civil procedure require that the amounts of liability 

insurance must be disclosed. At S3953, when asked whether he 

ever supplemented his discovery responses to disclose the 

unlimited coverage LMU, Newman said, ~Not that I recall." 

See also S3996. He admits that discovery requests were made 
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which asked for the disclosure of insurance. Id. At 84004, 

Newman admits that he had told plaintiff lawyers that 

MedPartners had only $50M of insurance, and he produced 

copies of the $50M policies (but never produced the LMU) 

STATEMENT OF THE STANDARD OF REVIEW 

Plaintiffs dispute that the trial court refused "to 

consider Defendants' statute of limitations defense" 

(appellants' brief, p. 40). Further, plaintiffs deny that 

the trial court made "improper forays into merits 

determinations" (p. 40). [It seems especially odd for 

defendants to be complaining about "forays" into the merits 

when most of the first 40 pages of their appellants' brief 

contain purely "merits" and "factual" arguments that bear no 

direct relevance to the legal issue of class certification.] 

Plaintiffs do not disagree, generally, with the 

standards described at pages 39-40 of appellants' brief, 

except: (1) Plaintiffs contend that some of defendants' 

attacks on plaintiffs' counsel's ethics presented mixed 

law/fact questions to the trial court. The trial court heard 

live testimony from several plaintiffs' lawyers, 10 so 

10 John Haley (R585-693), Tim Francis (R694-848), John 
Somerville (R957-1071) - and Judge King heard a statement 
from Lanny Vines at R168-71. 
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plaintiffs contend that the ore tenus standard of review 

applies to issues discussed below in argument sections 

IV.B~E. 11 (2) Also, the trial court's Rule 44.1 holding that 

defendants waived choice of law issues by failing to give 

reasonable notice is reviewable only for abuse of 

discretion. Cherokee Ins. Co., Inc. v. Sanches, 975 So.2d 

287, 295-97 (Ala. 2007); Northrop Grumman Ship Sys., Inc. v. 

Ministry of Def. of Republic of Venezuela, 575 F.3d 491, 496 

(5th Cir. 2009); 27 Fed. Proc., L. Ed. § 62:163 (June 2013). 

SUMMARY OF THE ARGUMENT 

A $56M class action settlement was court-approved in 

1999, although the defendant had unlimited insurance 

coverage, the liability was indefensible, and the damages 

exceeded $38. Overwhelming evidence exists from which a jury 

can find that no court would have approved a $56M settlement 

had the court known the truth about the unlimited insurance 

coverage. In plaintiffs' view, the only real issue in 

dispute is the question of individual reliance. Once this 

Court decides that core issue, everything else falls into 

place to either affirm or reverse the class certification. 

11 These issues are the subject of in-depth oral 
testimony at R168-71, 592-96, 605-53, 658, 676-82, 700-02, 
709-58, 763-75, 784-809, 822-33, 840-43, 846-47, 972-89. 
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The questions raised about the prior conduct of plaintiffs' 

counsel are merely an attempt to distract the Court from the 

core issue. 

Everyone admits that this is a "uniquen case of first 

impression. Neither side has found any legal authority 

addressing the scenario of an alleged fraud on a class -

e.g., a claim of fraud-in-the-settlement of a class action. 

Thus, to the extent existing legal authorities provide 

guidance, this Court is left to choose the category of 

authorities it finds to be most closely-analogous to the 

fraud-on-the-class allegations presented herein. 

This is where the parties part ways in their analytical 

dispute over the core issue of individual reliance. 

Plaintiffs contend that the certification issues, e.g., the 

individual reliance issue, must be viewed in light of the 

truly unique fact that a certified class already existed and 

that it was the class that was defrauded. Once this Court 

agrees with the concept that it was the class itself that 

was defrauded, then there is no other significant hurdle to 

clear before affirming the certification of this fraud claim 

to proceed as a class action claim. The existing body of 

case law, dealing with individual fraud scenarios, is simply 
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not analogous, applicable, or helpful to the case at bar. 

None of those cases are even remotely similar to an alleged 

fraud on a class or an alleged fraud on an organizational 

entity (such as a corporation). 

It is undisputed that Alabama law, adopting federal and 

United States Supreme Court authority, provides that a 

certified class is a legal entity, separate from the class 

members. Therefore, plaintiffs urge that the most closely

analogous line of existing cases is that dealing with fraud 

on an organizational entity, such as a corporation. In that 

scenario, fraud committed on the entity's agents is fraud on 

the entity itself (even if uninvolved members or employees 

of the entity actually know the truth). The application of 

general principles from principal-agent law and from fraud

on-an-entity cases leads logically to a holding that fraud 

on a class's agents (court-appointed class counsel) and its 

fiduciary (the court) proves fraud on the class itself, 

without each one of the thousands of class members having to 

prove individual fraud and individual reliance. 

On the other hand, the adoption of the defendants' 

position (i.e., that this case is no different from any 

other run-of-the-mill individual fraud case) and the 
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reversal of class certification leads to the absurd result 

that a class and its members can be defrauded with impunity. 

If a defrauded class cannot pursue its fraud claim on a 

class basis, then the fraudsters get off "scot free." From a 

public policy perspective, this would be pernicious. There 

would be no incentive for class action defendants to be 

honest with the court and opposing counsel. Instead, 

defendants could lie about their assets and insurance 

coverages to induce a low settlement; then, even if caught 

in their lies, nothing significantly adverse will happen 

because no fraud-in-the-class-settlement can be certified as 

a class claim. At most, the unmasked fraudster would face 

only a few scattered individual actions, which would be far 

cheaper for the fraudster to settle than what a fair 

settlement of the original class action would have cost the 

defendant. This horrendous result is not required by any 

existing case law or other legal principles. Instead, the 

most closely-analogous legal principles derive from 

principal-agent law and from cases dealing with fraud on 

organizational entities such as corporations, and those 

principles support affirmance of this class certification. 

By cross-appeal, plaintiffs urge affirmance of 
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certification, but request reversal and remand for amending 

the certification to be under Rule 23 (b) (1) (a mandatory 

class) and not pursuant to Rule 23 (b) (3) (an opt-out class) 

ARGUMENT 

I. THE 2006 OPINION FROM THE EARLIER APPEAL IN THIS CASE 
HAS NO BEARING ON THE INDIVIDUALIZED FRAUD 

ISSUES RAISED BY DEFENDANTS IN THIS PRESENT APPEAL 

A. THE 2006 OPINION HAS NO AFFECT ON THE PRESENT APPEAL 

The gist of the present appeal is stated at the top of 

p. 41 of appellants' brief: defendants assert this case 

cannot be certified because it is just like "every other 

fraud case" and each class member must be examined to 

determine "what he knew" and what "he relied on" - in other 

words, the individual reliance issue. The trial judge 

rejected defendants' individual reliance argument because 

the 1998-99 fraud was committed on a certified class. 

Appellants' brief (e.g., pp. 41-42, 53-54) contends that 

this Court's 2006 opinion in Ex parte Caremark RX, Inc., 956 

So.2d 1117 (Ala. 2006), has somehow already decided the 

overarching issue of individual reliance. 

Quite obviously, the 2006 opinion made no such holding. 

If it had, this Court would have reversed and rendered and 

ordered the trial court not to even consider certification. 
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Defendants cite 956 So.2d 1125 (emphasis added): "In meeting 

this level of scrutiny, the members of the purported class 

must be analyzed in terms of their relationship to the 

particular claims and defenses to be asserted in the class 

action." This sentence has nothing to do with the ultimate 

issue of individual reliance. In its Order (attached), the 

trial court correctly understood that an individual class 

member's "relationship" to the claims and defenses is the 

relationship of an absent class member whose interests are 

being represented by court-appointed counsel and being 

protected by the court itself. 12 

In fact, the 2006 opinion, at 1126, was careful to 

point out that merits issues were not being decided: 

Because it appears from Lauriello's complaint 
that he intends to assert his misrepresentation and 
suppression claims - claims that have not 
heretofore been analyzed for class treatment - on 
behalf of a class and against entities that were 
not parties to the MedPartners securities 
litigation, we order the trial court to ... conduct 
a rigorous analysis of those claims .... [FN4] We 
express no opinion on the merits of those claims or 

12 At 1126, the sentence, "Thus, the claims of the 
purported class members as well as the purported class 
members themselves must be analyzed before an action may 
proceed as a class action," is not a statement about the 
individual reliance issue, but merely a reformulation of the 
holding that the new fraud-on-the-class claim must be 
separately analyzed under a Rule 23 rigorous analysis. 
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on the feasibility of certifying them for class 
treatment. 

FN4. However, we point out that 
Caremark is judicially estopped to now 
challenge the existence of a validly 
certified class, as recognized in the 
MedPartners securities litigation. The 
propriety of that certification has been 
resolved and is not subject to debate. 
This Court's silence as to the 
applicability of the doctrine of judicial 
estoppel to any other party [meaning AIG] 
is not intended to foreclose consideration 
of such a claim, if appropriate, by the 
trial court. (emphases added). 

The issues in the present appeal are not the same arguments 

and issues that were presented in the 2006 appeal, which 

resulted in this holding: Even though a certified class 

existed, the Supreme Court directed the Circuit Court to 

conduct a rigorous analysis of each new claim or cause of 

action (the misrepresentation and suppression counts first 

pleaded in October 2003). 

B. MERITS ISSUES HAVE NOT BEEN DECIDED 

Just as this Court did not decide merits issues in 

2006, the trial court Order also properly avoids merits 

adjudications. 13 A certification hearing is not a mini-trial 

13 The Order says, at p. 9: "However, the certification 
process does not involve a mini trial on the merits .... At 
this stage, the Court expresses no view on the merits of 
Plaintiffs' claims, or the merits of Defendants' defenses." 
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on the merits. Judicial examination of the elements of the 

fraud-on-the-class claim is relevant only to the extent of 

deciding whether those claims and the kinds of evidence 

necessary are appropriate to handle on a class basis. 

"A Rule 23 determination is wholly procedural and has 

nothing to do with whether a plaintiff will ultimately 

prevail." Wyeth, Inc. v. Blue Cross & Blue Shield of 

Alabama, 42 So.3d 1216, 1221 (Ala. 2010). Plaintiffs agree 

with defense counsel Hymer's statement, at R195-96: 

Of course, the merits of the case are relevant 
to the issue that we're here about only to the 
extent that they inform the Court about whether, 
for example, common issues of law in fact 
predominate over individual issues. 

II. BECAUSE THE FRAUD ALLEGED IN THIS CASE WAS PERPETRATED 
UPON A CERTIFIED CLASS, THE "USUAL" INDIVIDUALIZED FRAUD 

ISSUES, SUCH AS INDIVIDUAL RELIANCE, DO NOT PREDOMINATE AND 
DO NOT PREVENT CERTIFICATION OF THIS FRAUD-ON-A-CLASS CASE 

A. THE RULE 23 FACTORS NOT CONTESTED BY APPELLANTS 

Appellants' brief does not contest the existence of 

these certification factors: existence of a definable, 

ascertainable class; numerosity; adequacy of the three class 

representatives; adequacy of class counsel John Somerville; 

and the (b) (3) factor of manageability. Defendants do 

contest: whether common/typical questions predominate (e.g., 

individual reliance); whether the Hare and North firms are 
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adequate; and whether the class definition is too broad to 

be common and typical (see section V, infra.) 

B. INDIVIDUAL RELIANCE IS NOT A RELEVANT ISSUE 

1. Plaintiffs' Case for Certification Rests Primarily 
Upon Prof. Rubenstein's "Entity" Analogy or Theory 

Harvard Law School Professor William Rubenstein is this 

country's preeminent scholar on class actions. Since 2008, 

he has been the sole author of Newberg on Class Actions, and 

he is in the process of re-writing the entire 11-volume 

treatise for its Fifth Edition. 14 His 27-page declaration in 

support of certification of this class is attached hereto as 

Appendix B. As they did in the trial court, 14 plaintiffs 

adopt and incorporate herein by reference the Rubenstein 

declaration as their primary argument as to how individual 

class member reliance is not a relevant element for 

consideration when this case is about a fraud on a class. An 

attempt to paraphrase or "explain" Prof. Rubenstein's 

opinions and rationales would necessarily pale in 

comparison, so plaintiffs urge the reader to pause at this 

14 See Prof. Rubenstein's c.v. in Appendix B hereto, and 
www.law.harvard.edu/faculty/directory/10742/Rubenstein. 

14 Plaintiffs' trial court brief, at S4883-99, simply 
quoted Prof. Rubenstein's declaration as its argument on the 
issue of individual reliance. See also S5491. 
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point and turn to Appendix Band read Prof. Rubenstein's 27-

page declaration as plaintiff's primary "reliance" argument. 

In the absence of any case law regarding fraud on a 

class, Prof. Rubenstein opines (which argument plaintiffs 

adopt) that the closest analogy is principal-agent law and 

entity (e.g., corporation) law because a class action is an 

agency-driven process. If the agent is defrauded, the 

principal is defrauded. A plaintiff's relevant proof is that 

the agent relied (here, class counsel and the court). The 

trial court agreed. See Order, at p. 31: 

Given the quasi entity nature of a certified 
class, it is this Court's determination that 
individual reliance is not an element of this 
fraud-in-the-class-settlement case. This case is 
most appropriately analyzed by applying entity law 
to the facts before the Court. In the case of fraud 
on a corporation, one would not have to show 
individual reliance by each and every shareholder. 
Such a case would be proven through evidence of 
fraud on the agent of the corporation. In the 
matter presently before the Court, Defendants were 
dealing exclusively with settlement counsel and the 
Court when the alleged misconduct occurred. The 
Court appointed agents of the 1999 settlement class 
are those who were defrauded. Therefore, the 
evidence necessary to establish reliance can only 
be obtained from the 1999 settlement class's 
agents-class counsel. 

If this Court also agrees that this case is more like a 

principal-agent relationship in an entity context than it is 

like an individual principal-agent relationship, then the 
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question of individual reliance is answered in plaintiffs' 

favor and certification will be affirmed. 

Defendants dealt with a putative class, then, after 

certification, with a certified class. Defendants did not 

negotiate with or communicate to individual absent class 

members. Defendants did not write or phone any shareholders. 

Defendants did not provide some shareholders with special 

knowledge about unlimited insurance coverage and withhold it 

from others. 15 All class members were treated identically. 

This is not a securities fraud case. This is not the 

underlying case where each shareholder had some duty to look 

after his own involvement. The opt out notice told the class 

members they had lawyers appointed to look out for them and 

a court to conduct a fairness hearing and to be the final 

arbiter of fairness. The law regarding class actions permits 

absent class members to do nothing. By not opting out, they 

chose to rely on their lawyer-agents and court-fiduciary. 

They bound themselves irrevocably to the class process. 

15 Even if defendants mailed an annual report to some 
class members and not others, that does not affect their 
reliance because it was publicly-published information 
available to the general public. Defendants' primary 
position on the merits of their defenses is that this 
disclosure was legally sufficient to disclose the unlimited 
insurance and is binding on the whole world. 
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Thus, the corporation analogy is the most apropos. If a 

person sets out to defraud a corporation, he would deal with 

and defraud the CEO or the appropriate agent assigned to 

that topic or transaction. The fraudster does not 

communicate with and attempt to defraud thousands of 

shareholders. Here, the class was defrauded and defendants 

committed the fraud by dealing with the class's agents and 

its ultimate fiduciary, the court. So, this case is 

literally unique. It is a class action about a class action. 

A class was the victim of this alleged fraud. Absent class 

members do not conduct class litigation. That is done by 

class counsel and class representatives. If one defrauds 

them, one has defrauded the class. The very nature of a 

class action is that the absent class members do nothing and 

are not expected to or required to do anything. 

Plaintiffs contend their proof of the type of 

"reliance" necessary in this case of first impression is: 

(1) a class action embeds several principal-agent 

relationships, namely that class counsel and the class 

representatives are agents for the class and that the court 

is a fiduciary for the class; ( 2) in a principal-agent 

situation, the agent's reliance can be imputed to the 
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principal; (3) such imputed reliance is especially 

appropriate in a class suit given the holding in Phillips 

Petroleum Co. v. Shutts, 472 U.S. 797 (1985), that class 

members are not required to do anything but may sit back and 

rely on their agents; and (4) therefore, by demonstrating 

that either class counsel or the class action court relied 

on the alleged misrepresentations and omissions, plaintiffs 

have satisfied the "reliance" requirement. Again, please see 

Prof. Rubenstein's declaration for the full argument. 

2. Appellants' Brief Fails to Demonstrate Any Legal 
Error in the Trial Court's Application of Prof. 
Rubenstein's "Entity" Analogy or Theory 

The essence of this appeal, and the only "real" 

question for decision, is the individual reliance issue, 

argued at pp. 45-56 of appellants' brief. Defendants first 

(pp. 45-49) point out that most fraud cases cannot be 

certified. Plaintiffs acknowledge the existence of those 

cases, but they are not analogous or helpful because they 

are all "garden-variety," individual fraud cases. Next (p. 

49), they falsely assert that plaintiffs are attempting to 

"presume" reliance, as in federal lOb-5 fraud-on-the-market 

cases. That is not the plaintiffs' claim or position. 

Page 50 of appellants' brief argues that individual 
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issues of fraud liability predominate because, 

hypothetically, some class members might "have participated 

in the settlement even if [they] knew about the excess 

insurance." See the discussion in section II.C., infra, 

about Justice Johnstone's analysis in U-Haul: defendants 

have not shown that even one such hypothetical class member 

actually exists, much less that such persons predominate. 

The trial court was correct in rejecting defendants' 

position as "hypothetical" and devoid of any "evidence 

and/or testimony." Order, at p. 32. 

Defendants only attempted rebuttal of Prof. 

Rubenstein's "entity" theory is their citation to individual 

agent-principal cases for the proposition that a principal 

who knows the truth cannot rely on a misrepresentation to 

his agent. See appellants' brief at pp. 51-53. This general 

principle about individual principals has no logical 

application to a case where the victim of the fraud was an 

entity, such as a corporation (or, here, a certified class) 

Thus, the trial court's acceptance and application of the 

"entity" theory, which is the crux of this action, is 
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entirely unrebutted by the defendants. 16 

Plaintiffs admit that an individual principal who knows 

the truth cannot sue for fraud, but this rule has no 

application to an entity situation (here, the class is the 

entity). In an entity situation, the entity can be defrauded 

by fraud on an agent even though some other uninvolved 

employees or persons within the entity know the truth. A 

class is closely-analogous to an entity, like a corporation. 

The lawyer-agents in 1999 represented a class, not an 

individual principal or a group of individuals. Like the 

shareholders in a corporation, an absent class member can 

sit back and do nothing and rely on their agents. 

Analogous corporation cases hold that the corporate 

entity can bring a fraud claim if its agent was defrauded, 

even though there were some corporate employees who knew the 

truth - as long as those persons were not assigned to the 

project. The defendant is liable for fraud if the defendant 

16 Page 52 of appellants' brief completely misrepresents 
the cross-examination of expert witness Dean Ken Randall. At 
R414-16, Randall merely admits that: in an example about an 
individual principal, a principal who knows the truth cannot 
sue for fraud; and, court-appointed class counsel act as 
agents for a certified class. He never agreed that 
individual class members' knowledge or reliance are relevant 
in this specific class action alleging fraud on a class. 
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defrauded the agent who was assigned to that duty. 

An Illinois Court [cited more fully below] put it this 

way - "To blindly preclude recovery for deceit practiced 

upon a corporate agent merely because a fellow employee knew 

the truth would make corporations safe marks for fraud." By 

the same analysis, to enable a defendant to defraud a 

class's lawyer-agent and the court-fiduciary and then insist 

that a class cannot be certified, because each class member 

has to prove individual reliance, would make classes "safe 

marks for fraud." That surely cannot be the law. Do not be 

misled: what the defendants are asking this Court to do is a 

truly remarkable thing - to hold that fraud on a class can 

be engaged in with impunity. 

Entities work through agents. The actual knowledge of 

others within the entity is irrelevant if the agents 

designated to that task were defrauded. As a collective 

body, a class is more analogous to an entity (like a 

corporation) than it is to a collection of individuals. In 

this Illinois case, a corporation's agent was defrauded, but 

the defendant argued that other employees in the corporation 

had actual knowledge of the truth. The court found this to 

be irrelevant. As long as the corporation's designated agent 
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was deceived, the entire corporation was deceived and 

individual knowledge is irrelevant: 

Corporations typically have a large number of 
employees, and it would not be reasonable to expect 
each of them to be aware of all the knowledge 
obtained by every other corporate employee. To 
blindly preclude recovery for deceit practiced upon 
a corporate agent merely because a fellow employee 
knew the truth would make corporations safe marks 
for fraud. In an action for deceit, therefore, the 
appropriate focus is on the knowledge of the agent 
who was deceived, and "[a] person ... who by fraud 
causes the agent to do what would be a violation of 
his duty to the principal if the agent knew the 
facts, is subject to liability to the principal 
whether the fraud is practiced upon the agent or 
upon the principal." 

Chicago Title & Trust Co. v. First Arlington Nat. Bank, 454 

N.E.2d 723, 728 (Ill. App. Ct. 1983) (emphasis added). See 

Vigortone Ag Products, Inc. v. PM Ag Products, Inc., 217 F. 

Supp. 2d 858, 865-66 (N.D. Ill. 2001) ("corporations would 

be easy targets for fraud if they were precluded from 

recovery merely because one employee knew the truth. 

Instead, examination of the reliance element focuses on the 

knowledge of the corporate agent who was deceived."). See 

also Chamberlain Mfg. Corp. v. Maremont Corp., No. 

92-C-0356, 1995 WL 723758 (N.D. Ill. Dec. 6, 1995) (same). 

Defendants' final argument (pp. 54-56) is some sort of 

attempted due process argument. This portion of appellants' 
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brief makes no sense to undersigned counsel. Because the 

victim of the fraud was a certified class (an entity), 

plaintiffs can prove reliance by showing that class counsel 

and the court relied and were defrauded. Under the trial 

court's (b) (3) certification, defendants remain free to 

prove that specific class members knew the truth and did not 

rely - and to have them removed from the class. Individual 

defenses are not precluded by this (b) (3) certification; the 

trial court merely held that such purported and purely 

hypothetical individual defenses do not predominate over the 

common questions. 17 And, the (b) (3) certification does not 

preclude class members' right to opt out. 18 

3. Even Without the "Entity" Theory, Reliance Can Still 
Be Proven On a Class-Wide Basis 

In the alternative to Prof. Rubenstein's "entity" 

theory, proof of "traditional" individual reliance, if 

required, can still be made by class-wide proof and this 

17 The two cases cited on p. 55 are not apropos: 
Certifications were denied for many other reasons in both 
Thorn (the trial court mentions due process once, and the 
appellate opinion not at all), and in Novak (where n. 7 
briefly mentions due process in a citation to a California 
appellate order categorized as "unpublished/noncitable"). 

18 Plaintiffs' position is that due process is also not 
offended by a (b) (1) certification. See section VI, infra. 
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certification can still be properly affirmed. As to those in 

suggested subclass A (see section V.B., infra), the answer 

is easy. Those subclass members proved their "reliance" by 

their act of filling out the paperwork and filing claims 

that were approved in 1999. There is no need for individual 

oral testimony from each one of those nearly 18,000 persons 

and entities. The jury can properly infer, as to each 

subclass A member, that their filing of a claim was a 

"reliance" on the class action process, e.g., a reliance on 

their lawyers' work and on their court-guardian's finding of 

fairness (and we know from hearing transcripts that Judge 

Wynn was primarily relying on the representations about 

insurance coverage and financial status of the defendant) 

Suggested subclass B members (those who did not file a 

claim in 1999) can prove their reliance by class-wide 

evidence, too. The jury could properly infer and find that 

doing nothing was a "reliance" on the notice (which notice 

explained, in essence, that MedPartners was in poor 

financial shape and could not afford to pay more). Doing 

nothing and relying on the class process to be fair is 

exactly what Shutts permits. Judge Wynn first heard these 

insurance and financial representations at the May 1999 
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hearing. He then approved and issued the class opt out 

notice in reliance on those representations. Had Judge Wynn 

known about the existence of unlimited insurance, he would 

not have conditionally approved the settlement proposal or 

sent notice to the class. Thus, but for the fraud, members 

of suggested subclass B would never have received a notice 

and never would have had the opportunity to opt out or, 

alternatively, do nothing and stay in the class. The 

representations about insurance and financial condition were 

material to Judge Wynn and to the issuance of the notice -

material as a matter of law. So, the jury could find, on a 

class-wide basis, that the non-act of doing nothing was 

itself an "act" taken in "reliance" on the 

misrepresentations communicated to and relied upon by Judge 

Wynn. Either way, filing a claim after the July 1999 final 

approval or not, all class members acted in "reliance" on 

defendants' fraudulent misconduct, and that reliance can be 

proven via class-wide proof without each of the thousands of 

class members having to individually testify. 

C. POTENTIAL AFFIRMATIVE DEFENSES, SUCH AS STATUTE OF 
LIMITATIONS, DO NOT AFFECT CERTIFICATION OF THIS CASE 

Pages 56-60 of appellants' brief argue potential 

individual statute of limitations defenses as separate and 
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independent grounds for decertifying this class. First, 

plaintiffs respond that this purported statute of 

limitations issue is already subsumed by and answered by 

this Court's holding on the core issue of individual 

reliance. If this Court rejects defendants' positions and 

agrees with the plaintiffs' "entity" theory, then there is 

no separate statute of limitations issue to address. Under 

the "entity" theory, it does not matter that a small handful 

of class members might, hypothetically, have known about the 

unlimited insurance. 

Second, and alternatively, whatever the merits of the 

affirmative defenses, they are class-wide defenses. The 

purported limitations defense is so uniform that defendants' 

position actually strengthens the case for certification. 19 

See appellants' brief at p. 57: "It is Defendants' position 

that with all the public disclosure of the insurance as 

early as 1998, every class member (and every lawyer involved 

in the case) had constructive knowledge of the existence and 

19 For example, defense counsel Chris King told the Court 
at R226 that: "It's our position in this lawsuit that this 
[the December 17, 1998, press release] unambiguously placed 
everyone, placed the public on notice such that any reliance 
after this date on any of the facts allegedly misrepresented 
or suppressed was unreasonable as a matter of law." 
(emphasis added). 
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scope of the excess insurance long before October 2001." 

This is the very definition of a class-wide defense. Right 

or wrong, win or lose, this affirmative defense is perfectly 

suited for class-wide treatment and adjudication. 

Third, even if viewed as an individual affirmative 

defense, defendants have failed to prove that individual 

issues predominate. "The courts have traditionally been 

reluctant to deny class action status simply because 

affirmative defenses, including a defense based on a statute 

of limitations, may be available against individual 

members." 6A Fed. Proc., L. Ed. § 12:248 (June 2013) 20 

Applying Justice Johnstone's concurring opinion's 

analysis in U-Haul Co. of Ala., Inc. v. Johnson, 893 So.2d 

307, 313-14 (Ala. 2004): an affirmative defense does not 

automatically defeat class certification on predominance 

grounds; the burden of proof on the defenses lies with the 

defendant; the burden is discharged only with the production 

of "substantial evidence that a substantial number of 

20 Appellants' citations at p. 58 do not rebut this well
established general principle: Thorn (policies issued from 
1911-73); Johnson (individual deed issues, etc.); Butler 
(only involved (b) (2) issues); and Ciba and Olan (lands 
declared Superfund in 1983 and extensive public 
demonstrations in early 90s meant that most landowners were 
probably barred by statute of limitations) 
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putative class members" engaged in the activity that would 

defeat their claim; 21 and, a court should be "skeptical" of 

overemphasizing affirmative defenses. 22 As applied here, 

defendants must prove that a class member: had full 

knowledge of one or more of the purported disclosures about 

the excess insurance; interpreted those disclosures to mean 

that the available insurance was more than sufficient to 

cover any settlement or judgment; and still believed that 

the $56 million settlement was fair, regardless of the 

amount of insurance available and regardless of the extent 

of liability and damages. Defendants have not identified 

even one such hypothetical class member, much less "that a 

substantial number of putative class members" fall into this 

category. The trial court's Order correctly (p. 32) rejected 

the defendants' positions as "hypothetical" and devoid of 

21 The complaint, at C48, pleads that the unlimited 
insurance was not discovered until 2003. So, contrary to pp. 
59-60 of appellants' brief, the ultimate burden proof on any 
limitations defense is on the defendants. Appellants' brief 
at pp. 56-57 admits that a fraud cause of action does not 
even accrue until the date that discovery was made (or 
should have been) - so the two-year statute did not begin to 
run in 1999 and has been "tolled." See Weaver v. Firestone, 
No. 1101403, So.3d , 2013 WL 135750, *3 (Ala. Jan. 11, 
2013) ("The plain language of § 6-2-3 establishes that it is 
the discovery of the injury that triggers the tolling") 

22 See more detailed arguments at S5475-80. 
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any "evidence and/or testimony." 

D. CONFLICT OF LAWS ISSUES ARE NON-EXISTENT 

First, it was not an abuse of discretion for the trial 

court to hold that defendants waived this issue by 

litigating for nine years under Alabama fraud law before 

first attempting to raise the conflict of laws issue: 

It has been almost nine years since this 
action was filed, and now is the first time 
Defendants have brought the issue before the Court. 
Furthermore, Defendants have consistently argued 
the application of Alabama law throughout these 
many years. Therefore, it is this Court's 
determination that the choice of law issue has been 
untimely raised. 

Order, at p. 29. This case has already been certified once. 

In opposition to that first certification, C1291-1308, 

defendants argued that the trial court failed to follow the 

Alabama rigorous analysis statute, but they never mentioned 

conflict of laws as an impediment to certification. See 

S5481 for a list of other pleadings filed by defendants over 

the years arguing the application of Alabama fraud law (all 

the while knowing that plaintiffs were seeking certification 

of a nationwide fraud class action) . 

Second, once this Court accepts the plaintiffs' core 

"entity theory," any merit to this choice-of-law issue 

disappears. If the victim of the fraud was a single legal 
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entity (i.e., the class), then obviously only one state's 

fraud law can apply - and that state is Alabama. 

Third, even if every class member is viewed 

individually, Alabama fraud law still applies to each member 

of the class. The issue is whether an Alabama state court's 

approval of a class action settlement was induced by fraud. 

It would be intolerable to have 50 different answers to that 

one single question: i.e., hypothetically, for the Alabama 

court's approval to be tainted by fraud for class members 

residing in Florida but not for those residing in Georgia. 

The trial court's Order, at pp. 29-30, says: 

[T]he last event necessary to cause the damage 
and consummate the cause of action for fraud was 
Judge Wynn's entry in Alabama of a final approval 
order on July 10, 1999. Furthermore, the parties, 
including the AIG Defendants, agreed in 1999 that 
the "Stipulation shall be considered to have been 
negotiated, executed and delivered, and to be 
wholly performed, in the State of Alabama, and the 
rights and obligations of the parties to the 
Stipulation shall be construed and enforced in 
accordance with the laws of the State of Alabama 
without giving effect to that State's choice of law 
principles." Accordingly, it is this Court's 
determination that the 1999 Stipulation, stating 
that "the rights and obligations of the Parties to 
the Stipulation shall be construed and enforced in 
accordance with the laws of the State of Alabama," 
encompasses this fraud-in-the-settlement action. In 
conclusion, this Court finds that Alabama law 
applies to every class members' claims. 

At R141-42, plaintiffs' counsel points out that: 
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Neither side has found a case involving fraud 
on a class, so the defendants have no authority 
that they can cite for this proposition that 
Alabama law doesn't apply. 23 The uniqueness of this 
case is that fraud was committed on a class. This 
class was created in Alabama. It was an Alabama 
class certified by an Alabama court. An Alabama 
court in Alabama, right here, relied on 
representations about limited insurance. So 
everything happened in Alabama. The tort was 
completed in Alabama by the entry of the final 
judgment approving the settlement. That's when the 
injury to the class occurred: in July of 1999 here 
in Alabama. The last act necessary to complete the 
tort was the Court approval, and that act occurred 
in Alabama. So there's no substance to this 
conflict of law issue. 

III. NO LAWYER FOR THE PLAINTIFFS IS A NECESSARY WITNESS 
SUCH AS TO DISQUALIFY HIM OR HIS FIRM 

Appellants' brief (pp. 63-71) fails to cite any case, 

treatise, or rule of evidence in support of its proposition 

that testimony from lawyers Haley, North, or Francis would 

23 Please see S5481-90 for plaintiffs' more-detailed 
arguments: e.g., no Alabama state court case has ever held 
that the law of plaintiff's residence applies when the 
entire tort (fraud) was committed in Alabama; defendants' 
three federal district court cases (appellants' brief pp. 
60-62) are ambivalent and repeat the maxim that "The place 
of the wrong is the jurisdiction where the harm was suffered 
or where the last event necessary to make an actor liable 
for the alleged tort takes place" (emphasis added); Alabama 
follows the First Restatement of Conflict of Laws, and § 377 
(1934) declares that: "The place of wrong is in the state 
where the last event necessary to make an actor liable for 
an alleged tort takes place;" and, in individual, non-class, 
court-approved settlement fraud cases, American courts apply 
the law of the state where the approving court was sitting. 
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be relevant in a jury trial of the fraud-on-a-class-

settlement claim. Ala.R.Evid. 402 declares that: "Evidence 

which is not relevant is not admissible." Nothing about what 

Haley, et al., knew or did (or did not know or do) can be 

relevant because, not being class counsel, their knowledge 

cannot be imputed to the class. See plaintiffs' further 

arguments 24 at S4927-31, 5463-66, and R161-65, 385-94. 

First, defendants say (p. 65) they intend to argue to 

the jury that the $56M settlement was fair, notwithstanding 

the secret, unlimited insurance policy. The trial court was 

correct to rule (see Order, at p. 21) that the issue of 

necessary witnesses for trial is not ripe. It is unlikely 

this "defense" will be admissible. The ONLY reason Judge 

Wynn approved the settlement is because he was told that was 

all of the insurance and the maximum MedPartners could pay, 

regardless of the degree of liability and extent of damages. 

Defendants jointly propounded that rationale to Judge Wynn 

and are now estopped to argue otherwise. And, even if that 

24 The lawyer testimony that defendants assert is 
necessary is actually merely cumulative and can be proved by 
other witnesses and evidence; the evidence cited is not 
contested by plaintiffs and can be proved by stipulation in 
lieu of live testimony from lawyers; and "disqualification 
of the lawyer would work substantial hardship on the 
client," within the meaning of RPC 3.7(a) (3). 
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"defense" is allowed, what Haley and Francis thought about 

the settlement (e.g., at a time when they did not know about 

unlimited insurance) is just as irrelevant as a random 

person stopped on the street. The trial court correctly 

noted (Order, at p. 21) that "[t]hey were not settlement 

counsel" and only settlement counsel's testimony would be 

relevant. What Lerach told Haley and Francis is inadmissible 

hearsay, and what Francis thinks that Lerach thought is 

inadmissible speculation not based on personal knowledge. 

What 1999 settlement counsel allegedly ought to have done 

differently is an issue defendants can prove at trial 

through defense expert witnesses - what Haley and Francis 

think about that is not relevant factual evidence. 

Second, defendants say that they want to prove that no 

misrepresentation was made to Haley or Francis. Again, this 

is utterly irrelevant because they were not class counsel 

and they played no part whatsoever in the 1999 settlement or 

the 1998-99 settlement negotiations. R594-96. 

Third, defendants want to prove that the Hare and North 

firms failed to file proof of their hours with Judge Wynn in 

1999. What conceivable relevance does this have to the issue 
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of whether defendants committed a fraud on the class? None! 25 

The lawyers' testimony is relevant to the issues of 

disqualification and adequacy to represent a class. But, 

these are pre-trial issues to be determined by the court. 

None of these issues will be admissible or relevant at a 

jury trial on the merits of the fraud claim. Applying 

Ala.R.Prof.C. 3.7, Lane v. State, 80 So. 3d 280 (Ala. Crim. 

App. 2010) (internal citations/quotations omitted), says: 

A necessary witness ... requires more than 
mere speculation that counsel will be required to 
testify .... If the evidence ... can be produced ln 
some other effective way, it may be that the 
attorney is not necessary as a witness. If the 
lawyer's testimony is merely cumulative ... the 
lawyer is not a necessary witness. Simply to assert 
that the attorney will be called as a witness, a 
too-frequent trial tactic, is not enough .... In 
determining whether counsel is likely to be a 
necessary witness, the court must consider the 
nature of the case, with emphasis on (1) the 
subject of the lawyer's testimony; (2) the weight 
the testimony might have in resolving disputed 
issues; and (3) the availability of other witnesses 
or documentary evidence that might independently 
establish the relevant issues. 80 So. 3d 299-300. 

And, as a final point, the trial court correctly noted 

(Order, at p. 22) that "disqualification of an individual 

25 See argument as to how these firms had no duty to 
prove their hours to Judge Wynn at S5455-56 and R155. 
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lawyer-witness does not disqualify the entire law firm." 26 

IV. NO LAWYER FOR THE PLAINTIFFS COMMITTED ANY ETHICAL 
WRONGDOING THAT AFFECTS REPRESENTATION OF THIS CLASS 

A. CONFIRMATORY DISCOVERY 

Contrary to p. 76 of appellants' brief, and consistent 

with the trial court's Order (p. 16), defendants are 

estopped from asserting that the Hare and North firms should 

have done more to uncover the secret unlimited policy. 

Defendants jointly propounded the request for certification 

of the 1999 settlement class. That included a representation 

to the court that plaintiffs' class counsel were adequate. 

If court-appointed class counsel were not inadequate for 

failing to uncover the unlimited policy, how can the Hare 

and North firms be deemed inadequate when their Lauriello 

case was never certified and had been dismissed? Estoppel 

applies because defendants' present position is inconsistent 

with a successful prior position, and it would be unfair for 

26 The cases at appellants' brief p. 64 are not to the 
contrary: the lawyer in Schermer was the trustee of the 
subject trust, but Haley/Francis were not class counsel; 
Brown involved a solo lawyer, not a firm; and Sanders was 
decided under the old ethics rule (DR5-102) that required 
the entire firm to be disqualified. The current rule, Ala.R. 
Prof.C. 3.7, abrogated DR5-102 and does NOT impute 
disqualification to the entire firm. See 4 Ronald E. Mallen, 
et al., Legal Malpractice§ 32:14 (2013 ed.). 
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them to now switch positions. See Ex parte First Alabama 

Bank, 883 So.2d 1236, 1244-45 (Ala. 2003). And, contrary to 

p. 78, defendants never argued to Judge Wynn in 1999 that 

$56M was fair - the ONLY basis for approval of the 

settlement was the representation that all insurance was 

being paid and MedPartners was insolvent and could not pay 

any more. In addition, AIG is estopped because it controlled 

the 1999 settlement, was a party to the Stipulation of 

Settlement (E39), and participated every step of the way 

through final approval by Judge Wynn in July 1999. 

Even viewed de novo, there is no merit to defendants' 

charges. See the trial court Order, at pp. 15-16: 

Defendants are essentially arguing that the 
Hare Wynn and North firms should have discovered 
the unlimited policy prior to the approval of the 
1999 settlement. First and foremost, the Hare Wynn 
and North films were never appointed class counsel. 
Furthermore, [Lauriello] had been dismissed and was 
on appeal before the Alabama Supreme Court. Prior 
to having their case dismissed, the Hare Wynn and 
North firms attempted through discovery to obtain 
all relevant insurance policies at the Circuit 
Court level and were scheduled to obtain all 
relevant documents on the day their case was 
dismissed. Once Jefferson County Circuit Judge 
Daniel N. Rogers published his dismissal order, 
MedPartners' counsel informed the Hare Wynn and 
North firms that discovery would not proceed as 
scheduled based upon the dismissal. 

Lastly, the trial court (Order, at pp. 16-17) was dead-on 
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with its "no harm, no foul" alternative rationale: 

Finally and perhaps most importantly, this 
Court is certain that the Defendants were not going 
to reveal the amount of insurance obtained during 
the pendency of the 1998 class actions. The record 
is replete with many formal and informal requests 
that were, in fact, made and rebuffed, e.g., 
Richard George .... Defendants were under a duty to 
disclose the AISLIC insurance policy based upon 
Rule 26(e) (2) (B) .... Given the record, the Court is 
unaware of anything that the Hare Wynn and North 
firms could have done differently which would have 
resulted in Defendants disclosing the amount of 
coverage obtained under the AISLIC policy. 

See also plaintiffs' briefs at S4918-26, 4936-37, 5445-51. 

B. PAYMENT TO JOHN LAURIELLO 

Pages 79-80 of appellants' brief cites to and primarily 

relies upon the law that incentive fees to class 

representatives require court approval, a principle of law 

inapplicable to John Lauriello, who was never a class 

representative. The Order, at p. 17, says: 

In the settlement of the 1998 claims, a total 
fee was approved by Judge Wynn, with no objection 
or appeal .... Nothing the Hare Wynn and North firms 
did harmed the class or increased its fees in any 
way. The money was not an advanced payment to John 
Lauriello. This was not an incentive award to a 
named plaintiff class representative. The payment 
to John Lauriello does not reflect adversely on the 
Hare Wynn and North firms' ability or concerns for 
the classes well-being and fair treatment. 

Dean Ken Randall's expert testimony agreed with these 

conclusions. R362-65. Lawyers have a right to adjust their 
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fee or reduce their fee so to increase the net to their 

client. Defendants cite no authority for the proposition 

that the fee reduction should have been returned to the 

class. John Lauriello was just an individual litigant 

represented individually by the Hare and North firms. He was 

never class representative. The Hare and North firms were 

never class counsel. This was not an unethical advance 

payment to John Lauriello to somehow buy him as a plaintiff. 

See further arguments in plaintiffs' brief at S5452-54. 

C. SHARING IN MILBERG'S FEES 

Pages 81-82 of appellants' brief asserts that the Hare 

and North firms were unethical to collect in 1999 under 

their joint prosecution and fee splitting agreement with the 

Milberg firm because: they did not work on the Blankenship 

case; and Blankenship did not consent to the split. There 

is, again, no merit to these charges, and, again, the trial 

court got this issue precisely right, at Order, p. 18: 

The Alabama Rule of Professional Conduct 
[1.5(e)] does not require the split to be based on 
the amount of work done or on the duty of joint 
representation. Furthermore, Defendants cite no law 
that indicates the Hare Wynn and North firms could 
be charged if Milberg Weiss did not obtain consent 
from its client. In fact, it would have been 
unethical for the Hare Wynn and North firms to 
endeavor to contact a client of Milberg Weiss 
because they were known to be represented by other 
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counsel. Additionally, there is evidence before 
this Court [R841], Blankenship's contract with 
Milberg Weiss, which indicates that consent was 
obtained for the joint prosecution of these claims. 

At R357-58, Dean Ken Randall agreed that it is common, and 

ethical, for lawyers to enter into fee-sharing arrangements 

whereby they provide value to related litigations and agree 

to share ultimate fees because both are contributing to the 

overall litigation. See further briefs at 34924-26, 5454-55. 

D. JOHN LAURIELLO AS "DEFENDANT" 

Pages 83-85 of appellants' brief offer no reasons to 

question the trial court's finding (Order, p. 20) that the 

dismissal of John Lauriello from Lanny Vines's intervenors' 

complaint was in the best interests of the class: 

Defendants' argument is MOOT. John Lauriello 
is no longer a Defendant in this action. 27 

Furthermore, the claims against John Lauriello 
never had any merit, which counsel for Intervenors 
[Vines] now admits without any equivocation [R168-
71, 399]. Furthermore, the dismissal of John 
Lauriello was in the best interest of the class. 

The question relevant to Rule 23(a) (4) class action 

adequacy is not whether a lawyer entered an appearance for a 

putative class representative named as a defendant by an 

adverse, competing intervenor. The question is whether that 

27 Ala.R.Prof.C. 1.7(a) is written in the present tense. 
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representation was "adverse" to the putative class being 

represented by that lawyer. In this case, there is no hint 

of any harm to the class or any adversariness between John 

Lauriello and the putative class on whose behalf he 

filed suit in October 2003. Defendants' position would be 

bad public policy, as well. If accepted, then any future 

class action could be derailed by the defendants finding 

someone to file a complaint in intervention and naming as a 

defendant the named plaintiff/putative class representative 

- and plaintiffs' counsel could be argued to be conflicted 

out of the case. See also plaintiffs' brief at S5460-63. 

E. JOINT PROSECUTION AGREEMENT WITH VINES 

Appellants' final ethics attack (pp. 85-88) is on the 

"Lead Counsel Agreement" (E29) between plaintiffs' counsel 

and the intervenors' attorney, Lanny Vines. Again, they show 

nothing in support of their assertion that the trial court 

got it wrong. Page 21 of the Order gets it right: 

Not only does the Court find no breach of 
loyalty, it is this Court's determination that the 
agreement was in the best interest of the class 
because it allowed this litigation to move forward. 
The Intervenors were not restricted in their 
activities in any way. Further, the agreement does 
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not provide for a fee split. 28 Given the statement 
of Lanny Vines, counsel for the Intervenors, at the 
class certification hearing, it is the Court's 
determination that had there been evidence of foul 
play by proposed lead counsel, Mr. Vines would have 
alerted the Court. In fact, Mr. Vines represented 
to the Court just the opposite [R168-71]. It was 
his determination that all discovery and conduct 
had been accomplished above board and in the best 
interest of the proposed class. 

Dean Ken Randall's testimony (R395-97) supports the Order. 

V. THE CLASS DEFINITION IS NOT TOO BROAD ON ACCOUNT OF 
DIFFERENT TYPES OF SECURITIES IN THE UNDERLYING 1998 CASE, 

OR BECAUSE SOME 1999 CLASS MEMBERS DID NOT FILE CLAIMS 

A. THE DIFFERENT GROUPS IN 1999 ARE NOW IRRELEVANT 

In rebuttal to appellants' arguments (p. 89), the trial 

court correctly held, at Order, pp. 12-13: 

[T]he parties are not re-litigating the 
underlying securities fraud claims. The claim 
presented in this action is for 
fraud-in-the-settlement. The alleged fraud did not 
vary depending on whether one owned common stock, 
TAPS or a tender offer. Any alleged fraud touched 
all class members identically. 

It is the Court's determination that any 
conflicts between the subclasses were resolved in 
the 1999 class settlement. The three subclasses, 
with representation, and with joint participation 
of Defendants, settled all differences in Judge 
Wynn's court. The subclasses agreed in 1999 on a 
formula that defined how any class action recovery 
was to be distributed. All conflicts between the 

28 Mr. Vines will have to apply to the Court and prove 
his fee claim and the Court will decide. This agreement in 
no way will increase the total fee to be paid by the class, 
so there is no potential for harming the class. 
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subclasses have been litigated and resolved .... 
Plaintiffs are presenting common law fraud 

claims which are common to each and every class 
member. 

There is also nothing of substance to the argument at 

appellants' brief p. 91 about present "conflicts" existing 

because some groups could receive "more than 100%." Michael 

Joaquin was deposed (S3609-36) as the representative of 

Gilardi & Company, the claims administrator for the 1999 

class. 29 Joaquin's affidavit is at S4304-13. "Gilardi mailed 

78,871 copies of the Settlement Notice to potential 

Authorized Claimants .... Gilardi received 23,520 claims. The 

17,904 claims that were accepted and that had a Recognized 

Loss represent an aggregate Recognized Loss of 

$716,893,007.17." S4307, 4310. 

Joaquin explains: "Claims which were properly submitted 

and supported with adequate documentary evidence were 

calculated on the basis of the following formula as stated 

in the Plan of Allocation of Settlement in the Settlement 

Notice [see E200] : 'To the extent there are sufficient funds 

in the Net Settlement Fund, each Authorized Claimant will 

receive an amount equal to the Authorized Claimant's claim, 

29 Tellingly, defendants did not attempt to question 
Joaquin regarding their "more than 100%" interpretation. 
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as defined below.'" 84307 (emphasis added). So, had the 

settlement in 1999 been funded in excess of $717M, every 

class member in all three groups would have recouped 100% of 

their economic loss, and no one would have received "more 

than 100%" until every class member had received 100% of 

their out-of-pocket loss. But, below $717M in recovery, each 

group of class members and these defendants agreed to a 

distribution formula in 1999 that is now res judicata. 

In this fraud case, after a settlement or judgment 

recovery, and after newly-approved claims increase the 1999 

total of nearly $717M, there will be no distribution issues 

until the net recovery to the class exceeds all approved 

claims. Practically, that means the collected recovery from 

the defendants would have to exceed $18. To that prospect, 

we say: "Throw us in that briar patch," and plaintiffs and 

the Court will work out an equitable distribution method for 

the excess recovery (which, for example, might be punitive 

damages awarded by the jury). For class certification 

purposes, plaintiffs just have to demonstrate that methods 

for distribution of damages exist or can be worked out on a 

class-wide basis - plaintiffs do not have to conclusively 

address every theoretical potential distribution issue. 
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B. NON-FILERS DO POSSESS ACTIONABLE FRAUD CLAIMS TODAY 

The Gilardi figures, just above, show that roughly 

50,000 potential class members did not file claims in 1999. 

Plaintiffs point out that this is understandable because 

many claims. would have been too small to bother with, 

considering that stockholders were receiving only about 3% 

of their losses in the 1999 $56M settlement. 

Appellants' brief (p. 93) argues that the non-filers 

have no cause of action for fraud and suffered no damage. 

First, plaintiffs assert that is purely a merits issue 

irrelevant to class certification. Whether the non-filers 

ultimately win or lose on the merits, their claims are 

obviously common, typical, etc. - literally identical, in 

fact. Second, to the extent any discussion of the merits is 

relevant at all, plaintiffs' position is that both filers 

and non-filers were identically injured by the fraud-in-the

settlement. They were all members of the 1999 class, and the 

entire class, as a unitary legal entity, was defrauded, not 

just those who ultimately filed approved claims. The $56M 

settlement was a settlement on behalf of the entire class, 

and the hypothetical higher settlement would have been, as 

well. The settlement would not have been solely on behalf of 
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the undetermined persons who will, in the future, actually 

file a claim that gets approved by the claims administrator. 

At the time the case would have settled, all class members 

would have been together in an identical legal position 

(because, at that moment in time, no one would know 

which class members would later follow through with filing a 

verifiable claim). So, defendants' "merits" argument against 

non-filers has no substance, anyway. And, this merits 

defense can easily be presented as a subclass-wide defense 

against all non-filers as part of this class action. 

Purely as an administrative tool, plaintiffs suggested 

to the trial court the creation of a Subclass A (those who 

fil~d approved claims in 1999) and a Subclass B (the 1999 

class members who did not file claims). Subclass A members 

have already had their claims approved and the dollar amount 

of their losses determined. They should not have to file new 

claims, or do anything at all, in order to participate 

in any settlement or judgment fund in this fraud litigation. 

Plaintiffs conceded in the trial court that this 

administrative issue can logically be tabled until a 

settlement or judgment fund is, in fact, created. The trial 

court apparently decided to put off the sub-class issue. 
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THE ISSUE PRESENTED BY PLAINTIFFS' CROSS-APPEAL 

VI. THOUGH THE CIRCUIT COURT WAS CORRECT IN CERTIFYING THE 
CLASS, THE COURT ERRED IN CERTIFYING AN OPT-OUT CLASS, 

PURSUANT TO RULE 23(b) (3), INSTEAD OF A MANDATORY CLASS, 
UNDER RULE 23(b) (1), WHEN THE VICTIM OF THE FRAUD WAS A 

SINGLE LEGAL ENTITY, THE CERTIFIED 1999 CLASS 

Plaintiffs seek certification first under Rule 

23 (b) (1) 30 (a "mandatory" class) and, only alternatively, as 

a Rule 23(b) (3) "opt-out" class. Plaintiffs seek reversal of 

the certification order and remand for entry of a new class 

certification order, pursuant to the "mandatory" strictures 

of (b) (1). Please again review the facts, as they all are 

relevant to the question of whether (b) (1) is a better "fit" 

to these unique facts. The trial court denied certification 

under (b) (1) because of the lack of any direct appellate 

authority, but the court invited reversal on this point: 

Funliner of Alabama, L.L.C. v. Pickard held 
that certification under Rule 23 (b) (1) (A) is 

30 Alabama Rule of Civil Procedure 23 (b) (1) provides for 
certification where: "(1) the prosecution of separate 
actions by or against individual members of the class would 
create a risk of (A) inconsistent or varying adjudications 
with respect to individual members of the.class which would 
establish incompatible standards of conduct for the party 
opposing the class, or (B) adjudications with respect to 
individual members of the class which would as a practical 
matter be dispositive of the interests of the other members 
not parties to the adjudications or substantially impair or 
impede their ability to protect their interests." 
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inappropriate when the only relief sought is money 
damages. 873 So. 2d 198, 207 (Ala. 2003). 31 

It is undisputed that this fraud action is 
exclusively for money damages. Therefore, this 
Court cannot certify this case as a mandatory Rule 
23(b) (1) (B) class action. 

However, given that this is a case of first 
impression within Alabama and quite possibly the 
entire United States, this Court would welcome the 
Supreme Court finding against it and carving out an 
exception to Rule 23(b) (1) (B) in order to allow 
this unique factual situation to proceed as a 
mandatory class action. 

Order, at pp. 24-26 (emphasis added). 

Plaintiffs recognize that a (b) (1) certification in 

this case would be a departure from the ordinary use of 

(b) (1) and the general principles usually discussed with 

regard to (b) (1). But, plaintiffs urge this Court's careful 

consideration of (b) (1) because the facts of this case are 

literally unique: a case alleging a fraud committed on a 

class, as a separate legal entity. 

The basis for the application of (b) (1) to these facts 

rests on the principle that a certified class is a new, 

independent, single legal entity, separate from the 

individual class members. See Corbitt v. Mangum, 523 So.2d 

31 Plaintiffs point out that Funliner spoke only to the 
first leg of (b) (1), (b) (1) (A). Plaintiffs also rely on 
(b) (1) (B), and there certainly is no prohibition on using 
(b) (1) (B) in money damage cases. 

66 



348, 351 (Ala. 1988). If the victim of this fraud was the 

class, and the class is its own separate legal entity, then 

how can the legal system tolerate a multitude of individual 

lawsuits which all seek to vindicate the rights of the same 

single legal entity, the class? The single legal entity, the 

class, should be permitted one shot, and one shot only, at 

these defendants for this fraud claim. The class either wins 

or loses, and the class members either win or suffer an 

economic loss, not directly, but only derivatively as a 

result of their status as a member of that class - just like 

a corporate shareholder wins or loses a financial gain if 

the value of his stock goes up or down as a result of the 

corporation winning or losing a lawsuit. If a corporation 

has been defrauded, the law does not permit each shareholder 

to file individual fraud claims. The same principle should 

apply here. The class members were not individually 

defrauded, they suffered economic damages solely by virtue 

of their membership in the defrauded class. 

There are no reported fraud-on-a-class-settlement 

cases, so there are no cases applying (b) (1), one way or the 

other, to fraud-on-the-class-settlement claims. If this 

Court agrees with the plaintiffs that the closest and best 
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analogy is to entities like corporations, then the principle 

that the corporate entity files one lawsuit when it is 

defrauded (and individual shareholders have no right to 

individual litigation) 32 is sufficient legal authority for 

the application of (b) ( 1) to this case. If the wrong is 

directed to the corporation, only the corporation can sue, 

and the individual shareholder has no "standing" to sue the 

fraudster. Similarly, a trust is a legal entity separate 

from its beneficiary. When the trust has been injured, 

beneficiaries cannot file individual suits, but only the 

trustee can sue, on behalf of the trust. 33 

Why should an individual class member have the right to 

opt out and individually litigate the rights of the class 

and the core question of whether these defendants committed 

fraud on the class settlement? In other words, an individual 

class member lacks "standing" to sue for an injury that was 

n"'It is well settled that when individual damages 
sought to be recovered by a plaintiff are incidental to his 
or her status as a stockholder in a corporation, the claim 
is a derivative one and must be brought on behalf of 
the corporation.' Pegram v. Hebding, 667 So.2d 696, 702 
(Ala. 1995) ." Altrust Fin. Services, Inc. v. Adams, 76 So. 
3d 2 2 8 , 2 4 1 (Ala . 2 0 11 ) . 

33 See Ex parte Callan Associates, Inc., 87 So. 3d 1161, 
1165 (Ala. 2011),and Ex parte Morgan Asset Mgmt., Inc., 86 
So . 3d 3 0 9, 31 7 (Ala . 2 0 11 ) . 
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done to a separate legal entity, the class. It is true that 

many federal and state cases hold that (b) (1) usually cannot 

be used in money damage cases. But, the law does not create 

an absolute blanket prohibition. Again, the unique nature of 

this claim creates a unique exception to the general rule 

against certifying money damage claims under (b) ( 1). 

A (b) (1) (B) certification would not violate class 

members' due process rights by preventing a new opt out 

period. First, the fraud was committed on a certified class, 

not tens of thousands of shareholders who were members of 

t.he 1999 class. Second, the shareholders and class members 

already had their opt out period in 1999. By staying in the 

class, all their potential individual claims were merged 

into the class. The class fraud claims either succeed or 

fail. The class claims are litigated one time by a single 

entity, the class. This fraud-in-a-settlement claim is a 

claim belonging to the class. Individual class members gave 

up their right to individually litigate class claims when 

they failed to opt out in 1999. 

CONCLUSION 

The circuit court certified an opt-out class, pursuant 

to Ala.R.Civ.P. 23(b) (3), and the defendants appeal that 
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Order. Plaintiffs cross-appeal from the aspect of the Order 

that refused to certify the class as a mandatory class 

action, pursuant to Rule 23(b) (1). Plaintiffs first seek 

reversal of the certification order and a remand with 

directions for the circuit court to certify a mandatory 

(b) (1) class. In the alternative, plaintiffs seek affirmance 

of the opt-out (b) (3) certification order. 

None of the "lawyer attacks" have merit and plaintiffs 

urge affirmance as to those issues. These "attacks" are much 

ado about nothing. Please note that appellants' brief makes 

no "attack" on John Somerville or Somerville, LLC. Thus, 

even in the worst case scenario, affirmance of certification 

means this litigation will proceed unimpeded. 

This is a textbook example for class action treatment. 

Class counsel and the court were either defrauded or not. 

The class sinks or swims as a whole. The defenses are also 

uniform. The press release and SEC filings either adequately 

disclosed the truth about unlimited insurance coverage or 

they did not. That, too, is a single, uniform issue. 
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA 

~TJL£~ 0. FINNEY, JR., et al., ) 
) 
) 
) 
) 
) 

CAREMARK CORPORATION, ) 
u., ) 

) 
Derendaou, ) 

) 
and ) 

) 
VIRGINIA GREENE HOFFMAN, ) 

) 
Intervenor. ) 

CV·l003..006630.00-TK 

ORDER ON MOTION FOR CLASS CERTIFICATION 

This action was commenced on October 22, 2003, and is before the Court on Plaintiffs' 

MOTION FOR CLASS CERTIFICATION in which the Plaintiffs, James 0. Finney, Jr., Sam 

Johnson and the City of Binningham Retirement and Relief System, seek an order certifying 

Alabama Rule of Civil Procedure Rule 23(b)(l) and 23(b)(3) class action against the Defendants. 

The Plaintiffs seek to certify the class defined as follows: 

All Persons who (i) purchased MedPartners, Inc. ("MedPartners") 
common stock [including, but not limited to, through open market 
transactions, mergers or acquisitions in which MedPartners issued 
common stock, acquisition through the Company's Employee 
Stock Purchase Plan ('•ESPP"), and any other type of transaction in 
which a person acquired one or more shares of MedPartners stock 
in return for consideration] during the period from October 30, 
1996, through January 7, 1998, inclusive (MedPartners employees 
who purchased shares through the ESPP in January 1998 being 
deemed to have purchased their shares on December 31, 1997); (ii) 
purchased call option contracts on Med.Partners common stock 
during the period October 30, 1996, through January 7, 1998, 
inclusive; (iii) sold put option contracts on MedPartners common 
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stock during the period October 30, 1996, through January 71 1998, 
inclusive; or (iv) purchased MedPartners Threshold Appreciation 
Price Securities ("TAPS") in the September 15, 1997, offering or 
thereafter through January 7, 1998; or (v) tendered shares of 
Talbert Medical Management Holdings Corporation to 
MedPartners between August 20, 1997, and September 19, 1997 
("The Settlement Class''). 

Plaintiffs seek certification of their claims of fraudulent misrepresentation and fraudulent 

suppression against Defendants Caremark Rx, Inc. ("Caremark"), American International Group, 

Inc. ("AlG"}, National Union Fire Insurance Company of Pittsburgh, Pa. ("National Union''), 

AIG Technical Services, Inc. ("AIG Technical Services»), and American International Specialty 

Lines Insurance Company ("AISLIC") (excluding CaremarJc. the "AIG Defendants'') 

(collectively, "Defendants''). 

The Court conducted a five day evidentiary hearing from May 30, 2012, through June 4, 

2012. The Court states for the record that this Order is not an order which was submitted by 

either side, but is the result of the Court's own rigorous analysis of the evidenee and of current 

Alabama law regmding class certification. Bill Heard Chevrolet Co. y. Thomas, 819 So. 2d 34 

(Ala. 2001). 

The Court is also acutely aware of the many appellate decisions in this state which have 

sharply reined in c1ass certifi<:ation since the enactment of the Alabama Class Action Statute in 

1999. Nevertheless, Rule 23 has not been repealed and, in the appropriate case, the Alabama 

Supreme Court has shown its willingness to affirm a trial court's certification of a class action. 

Where the legal criteria have been satisfied, class actions remain a useful tool for a trial court to 

remedy wrongs. In certain cases where a wrong has been committed, it is not practicable for an 

individual plaintiff to pursue a legal remedy simply because the individual's damages are too 

2 
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small to warrant legal action. In those cases where the requirements of Rule 23 are met, class 

certification is the only available method of remedying the wrongful conduct. 

Following a thorough and rigorous analysis of both the facts as found from the presented 

evidence and the law as pronounced by the Alabama Supreme Court and the State of Alabama 

Legislature, the Court enters the following findings. 

I. FACTS 

The Court. the parties and the Alabama Supreme Court are well versed in the storied 

history of this nearly nine year old case. However, the Court deems it necessary to lay out some 

of the more pertinent facts in order to discuss its rationale. It is also important to note that most, 

if not all, of the facts in this case are undisputed. 

A. The 1998-99 MedPartners Security Litigation 

In 2002, Chuck Newhall, a fonner board member ofMedPartners, testified that .. [w]hat 

was going on at MedPartners was basically the equivalent of Birmingham•s Enron." 2002 Trial 

Transcript, at Page 315. He went on to testify that he thought "it was a very, very serious public 

scandal ... it was really sickening.'' Id. at 327 and 349. 

The current action, which was initially filed on October 22, 2003, arises out of the 

settlement of a nationwide class action styled Griffin v. MedPartners. Inc. (Jefferson Circuit 

Court; CV-98-00297 et al.) which was filed following the discovery of"Binningham•s Enron." 

The settlement consolidated more than twenty similar securities and derivative lawsuits which 

alleged that MedPartners had made a series of false and misleading statements concerning a 

planned merger between MedPartners and PhyCor Inc. and concerning MedPartners• overall 

financial condition. This collection of cases has come to be known by all parties as the 1998 

MedPartners Securities Litigation. 
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During the course of the 1998 MedPartners Securities Litigation, the plaintiffs learned 

and were told that MedPartners was near bankruptcy and that directors and officers liability 

coverage was Fifty Million and No/100 ($50,000,000.00) Dollars. Plaintiffs also learned that the 

policies were wasting assets. 

On October 22, 1998, effective as of September 30, 1998, American International 

Specialty Lines Insurance Company ("AISLIC'') issued to MedPartners the "AJSLIC Policy"-

the excess insurance policy that is at issue in this action. The AISLIC PoHcy provided unlimited 

coverage for the 1998 MedPartners Security Litigation. However, AJSLIC retained "the right to 

cancel [the] coverage and refund [the] supplemental premium in the event [MedPartners was] 

required to and [did] disclose the material tenns of [the] coverage for accounting, legal or other 

purposes before December 15, 1998." (See AISLIC Policy § 1 ). 

On December 17, 1998, MedPartners issued a press release which provided as follows: 

.. Med.Partners ... announced today that it has entered into an 
excess insurance agreement with National Union Fire Insurance 
Company of Pittsburgh, Pa. pursuant to which National Union will 
assume financial responsibility for the defense and ultimate 
resolution of the securities litigation .... Mac Crawford, Chairman 
and CEO ofMedPartners, said: 'We are pleased to have obtained 
this coverage from National Union. The excess insurance 
agreement allows MedPartners to put the uncertainty and 
contingent liability of this body of litigation behind us and move 
forward knowing that this litigation presents no material adverse 
financial risk to the company."' 

(See December 17, 1998 Press Release). Similar disclosures were made in four other public 

releases and filings. Whether these disclosures were adequate to place the world on notice of the 

insurance policy and its tenns is a hotly contested point. However, it is undisputed that the 

original draft of the press release contained the following language: " ... in exchange for a total 
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non-refundable premium of $22.5 million. There is no liability cap or limit on the National 

Union coverage and the insurance company has waived all exclusions." 

Based on their understanding of the financial condition and the insurance coverage of 

MedPartners, counsel for the Plaintiffs' class along with counsel for MedPartners and its 

insurers, on January 15, 1999, executed a "Memorandum of Understanding'' to settle all claims 

asserted in the 1998 MedPartners Security Litigation for Fifty Six Million and Noll 00 

($56,000,000.00) Dollars. It was later determined by MedPartners' own accounting expert, 

Stewart Dudley, that the actual damage to the company exceeded Three Billion and No/100 

($3,000,000,000.00) Dollars. The "Memorandum of Understanding" was signed by Richard 

George as "Counsel for National Union, and signed on behalf of all Defendants in the 

Litigation ... 

Following the execution of the "Memorandum of Understanding," a hearing was held on 

May 3, 1999 before Jefferson County Circuit Judge William J. Wynn to present the proposed 

settlement. During the hearing, it was represented to the Court by counsel for the proposed class 

that the settlement embodied in the "Memorandum of Understanding" represented the best 

recovery for the class d~e to the limited financial resources of MedPartners. (May 3, 1999 

Hearing Transcript). It is undisputed that counsel for MedPartners were present and made no 

attempt to correct~ clarify or rebut the statements made to the Court. Relying on these 

representations, the trial court conditionally approved the settlement. 

Subsequent to the May 3, 1999 hearing, Judge Wynn, on May 10, 1999, ordered the 

proponents of the settlement to produce any infonnation regarding the "financial ability of 

defendant to withstand a gre@ter judgment in any amount." (May l 0, 1999 Order, CV -98-00297 
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et al.). This Order was received by counsel for MedPartners. Additionally, Richard George, 

counsel for AIG, received the Order. 

Furthermore, the "Stipulation of Settlement (the "Stipulation"), dated as of January 15, 

1999, [was] made and entered by and among the following parties ... to the above entitled 

Actions ("Actions'')! (i) certain of the Plaintiffs on behalf of themselves and each of the 

Settlement Class Members . . . , (ii) the Settling Defendants, by and through their counsel of 

record in the Actions; and (iii) the Insurance Carrier, by and through its counsel." The 

Stipulation goes on to define "Insurance Carrier" as .. National Union Fire Insurance Co. and all 

of its predecessors, successors, and all present and former parents, subsidiaries, divisions or 

related or affiliated entities." "Settling Defendants" were defined as "all of the Defendants except 

Larry R. House~ Mark L. Wagar, and Harold 0. Knight, Jr." After defining the terms, the 

Stipulation provided that "the Parties shall submit this Stipulation together with its Exhibits to 

the State Court and shall jointly apply for entry of an order . . . requesting the preliminary 

approval of the Settlement set forth in this Stipulation, the certification of the Consolidated Class 

Cases, for settlement purposes only, as a class action pursuant to Rule 23(a) and 23(b)(3), [and] 

the holding of the Settlement Hearing to detennine whether the Court should (i) approve the 

Stipulation as fair, reasonable, and adequate and in the best interests of the Settlement Class and 

MedPartners, pursuant to Rule 23(e) and 23.1 of the Alabama Rules of Civil Procedure." The 

Stipulation was signed by Richard George, Counsel for the Insurance Carrier. 

In support of final settlement approval, counsel for the Plaintiff class. on June 30, 1999, 

submitted the Joint Affidavit of Neil L. Selinger and Steven E. Cauley. In addition to other 

representations, the affidavit provided: 
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"The principal factor considered by plaintiffs' counsel in 
detennining to settle the [1998 MedPartners Sercurities Litigation] 
for $56 million was MedPamters' serious financial straits ... 

"Plaintiffs' counsel, while confident of the strength of plaintiffs' 
claims, entered into settlement negotiations with the understanding 
that MedPartners was facing serious problems, including the risk 
that the company might have to file for Chapter 11 bankruptcy 
protection .... Plaintiffs' counsel also learned that the insurance 
coverage available provided for maximum benefits of $50 million, 
and that the policies were wasting assets, meaning that certain 
defense counsel fees had to be paid out of the policies, thereby 
reducing the total amount of recovery that might ultimately be 
collected from the insurers." 

On July 9, 1999, a final fairness hearing was held before the trial court. Again, counsel 

for the plaintiff class presented evidence and argument that MedPartners was unable to withstand 

a greater judgment than the Fifty-Six Million and No/100 ($56,000,000.00) Dollar settlement 

proposed to the trial court. And again, attorneys for MedPartners and its insurer were present, but 

failed to respond to, correct or clarify the statements. Based on the representations made, the trial 

court approved the Fifty-Six Million and Noll 00 ($56,000,000.00) Dollar settlement stating, .. I 

feel very comfortable ... it's a settlement that is almost too good to be true in light of the 

condition of the Defendant." The final order was entered on July 10, 1999. 

B. Subsequent Proceedings and the Discovery of the Alleged Fraud 

During an American Arbitration Association proceeding which began in Jwe of 2000 

and lasted until August of 200 l, Richard George, counsel for AIO and its affiliate companies, 

testified as follows: 

"Well, our primary concern was that if it [the policy providing 
unlimited coverage) had become widely known or even if it had 
become known to any more people that had to know about it, that 
ultimately would get to the plaintiffs and if the plaintiffs were to 
suddenly realize that there was this insurance above the $50 
million that they were previously aware of, that was going to cause 
them to drive the settlement value to a much higher level than they 
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would otherwise. From the plaintiffs' perspective, they were faced 
with a company that had $50 million of insurance and a very 
uncertain financial condition in the future, that was a constraint on 
the settlement value that they could ultimately expect to derive and 
we were not going to do anvthlng to disrupt that perspective. 
We were not going to let them know that there was this 
insurance on top. And so we kept it within as tight a group as 
we possibly could for fear that somehow it would s;ome to the 
plaintiffs' attention." 

It is highly significant to note that the above testimony was given at a confidential arbitration 

proceeding at which Richard George could testify openly and honestly regarding the sale_ 

purchase and disclosure of the excess insurance policy made the basis of this action. 

Furthermore, it is important to note that Richard George spent a substantial amount of time 

during his May 11, 2011 deposition recanting his arbitration testimony in an effort to mitigate the 

effect of his testimony regarding the cover up ofthls insurance policy. 

On February 26, 2003, Jefferson County Circuit Judge Houston L. Brown granted 

Plaintiff J. Brooke Johnston. Jr.'s Motion to Compel which ultimately led to the production of 

the AISLJC Policy in September of2003. Following compliance with Judge Brown's Order, this 

action was filed on October 22, 2003. 

C. Nature of Plaintiffs' Claims 

1n this current putative class action, Plaintiffs are now operating under their Fourth 

Amended Complaint, filed on May 19, 2010. Plaintiffs have withdrawn their request to have 

John Lauriello appointed as class counsel. 

Plaintiffs' Complaint in this action alleges two counts: ( 1) that Defendants 

misrepresented the amount of insurance available to settle the 1998 MedPartners Security 

Litigation, and (2) that Defendants suppressed infonnation concerning the AISLIC Policy. 
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Plaintiffs seek judgment against Defendants for an award of compensatory and punitive 

damages equal to the difference between the amount of the probable settlement had the truth 

about the AISLIC Policy been known and the Fifty Six Million and No/100 ($56,000,000.00) 

Dollars which was paid to settle the case in 1999. 

II. CLASS CERTIFICATION ANALYSIS 

The Alabama Supreme Court has long held that class actions are indispensable 

mechanisms for conserving judicial resources by providing a single forum in which to litigate the 

claims. City of Birmingham v. Fairview Home Owners Ass'n. 66 So. 2d 775 (1953) (overruled 

on other grounds by Barna Budweiser of Montgomery. Inc. v. Anheuser-Busch. Inc., 783 So. 2d 

792 (Ala. 2000)). However, "[w]hen deciding whether a requested class is to be certified. [this 

Court must] determine, by employing a rigorous analysis. if the party or parties requesting class 

certification have proven its or their entitlement to class certification under Ala. R. Civ. P. 23." 

Ala. Code § 6-5-641 ... In meeting this level of scrutiny, the members of the purported class must 

be analyzed in terms of their relationship to the particular claims and defenses to be asserted in 

the class action." Ex parte Caremark Rx. Inc .• 956 So. 2d 1117, 1125 (Ala. 2006). 

When moving for class certification, the plaintiffs bear the burden of proving the 

requisite elements of Rule 23. Ex parte Mayflower Nat. Life Ins. Co., 771 So. 2d 459,462 (Ala. 

2000). However, the certification process does not involve a mini trial on the merits. Mayflower 

Nat. Life Ins. Co. v. Thomas, 894 So. 2d 637, 641 (Ala. 2004). At this stage, the Court expresses 

no view on the merits of Plaintiffs' claims, or the merits of Defendants' defenses. 

lri order to certify a class action, the party seeking certification must prove the proposed 

class and class wide claims meet each of the four elements of Ala. R. Civ. P. 23(a)- numerosity, 

commonality, typicality and adequacy of representation- and at least one of the three additional 
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requirements of Rule 23(b). In the matter presently before the Court, Plaintiffs have moved for 

certification under Rule 23(b)(l) as well as Rule 23(b)(3). 

Plaintiffs' burden is met if they produce "substantial evidence satisfying the requirements 

of Rule 23.'' Thomas~ 894 So. 2d at 640 (citing Ex parte Green Tree Fin. Corp .• 684 So. 2d 1302 

(Ala. 1996)). The Court will now proceed to analyze whether Plaintiffs have met their h¥fden 

with regard to each of these elements. 

A. Requirements of Rule 23(a) 

Alabama Rule of Civil Procedure 23(a)- Prerequisites to a Class Action~ states that: 

One or more members of a class may sue or be sued as 
representative parties on behalf of all only if (1) the class is so 
numerous that joinder of all members is impracticable, (2) there 
are questions of law or fact common to the class, (3) the claims or 
defenses of the representative parties are typical of the claims or 
defenses of the class, and (4) the representative parties will fairly 
and adequately protect the interests of the class. 

l. Numerosity 

"The test is whether the number of members in the class is so numerous as to make 

joinder impracticable. Ala. R. Civ. P. 23{a)(l); State Farm Fire & Cas. Co. v. Evans, 956 So. 2d 

390 (Ala. 2006)." American Bar Association Survey of State Class Action Law: Alabama§ 5 

(database updated Dec. 2011). From the administration of this class's Fifty Six Million and 

No/100 ($56,000,000.00) Dollar settlement in 1999, it is clear there are about 80,000 potential 

class members, and it is certain that approximately 18,000 actually filed claims that were verified 

and approved. Thus, Plaintiffs have carried their burden of proving numerosity. Furthermore. 

Defendants do not dispute the issue. 
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2. Commonality 

"Commonality requires only that there be conunon questions of law or fact .... [W]here 

essentially identical representations are made at different times to different class members but 

share a common thread and are redressable under the same theory of recovery, the test of 

commonality may be met.'' ABA Survey, supra, at Alabama §5. As shown by facts presented 

above and the evidence presented to the Court during the certification hearing, the Court is 

convinced that there are common questions of law and fact regarding every class member. 

Furthermore, Jike numerousity, Defendants do not dispute the issue. 

3. Typicallty 

The typicality element is satisfied only if"the relationship between the injury to the class 

representative and the conduct affecting the entire class of plaintiffs [is] sufficient for the Court 

to properly attribute a collective nature to the chaHenged conduct." Warehouse Home Furnishing 

Distributors, Inc. v. Whitson, 709 So. 2d 1144, 1149 (Ala. 1997). To meet the typicality 

requirement. there must be "a sufficient nexus ... between the legal claims of the named class 

representatives and those individual class members to warrant class certification!' Prado·Steiman 

v. Bush, 221 F.3d 1266, 1278 (11th Cir. 2000). 

The three proposed class representatives, James 0. Finney, Jr., Sam Johnson and the City 

of Birmingham Retirement and Relief System, have claims typical of the proposed class as e~U:h 

was a member of the 1999 Settlement Class. 

Defendants argue that the typicality requirement cannot be met on this record because of 

the three subclasses - common stock, TAPS and tender offer - which existed in the underlying 

1999 Settlement Class. It is Defendants' position that each of the proposed class representatives 
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is a member of the common stock subclass and therefore, they do not have claims which are 

typical of the TAPS and tender offer subclasses. 

When examining whether these proposed class representatives present claims typical of 

the entire c1ass, it is critical to understand that the parties are not ~litigating the underlying 

securities fraud claims. The claim presented in this action is for fraud-in-the--settlement The 

alleged fraud did not vary depending on whether one owned common stock, TAPS or a tender 

offer. Any alleged fraud t<)Uched all class members identically. 

It is the Court's determination that any conflicts between the subclasses were resolved in 

the 1999 class settlement. The three subclasses. with representation, and with joint participation 

of Defendants, settled all differences in Judge Wynn's court. The subclasses agreed in 1999 on a 

formula that defined how any class action recovery was to be distributed. All conflicts between 

the subclasses have been litigated and resolved. 

Given the 1999 class settlement and the nature of the allegations in this action, it is this 

Court's conclusion that James 0. Finney, Jr., Sam Johnson and the City of Binningham 

Retirement and Relief System present claims typical of the proposed class. 

4. Adequacy of Class Representatives 

In addition to showing that their claims are typical of the putative class, Plaintiffs must 

show that they can "fairly and adequately protect the interest of the class .. in order to satisfy Rule 

23(a)(4). "Satisfaction of this rule requires that the representative plaintiffs' interest not be 

antagonistic to those of the class." Ex parte Masonite, 681 So. 2d 1068, 1089 (Ala. 1996). This 

prong of the adequacy requirement "foreclose[s] the class action where there is a conflict of 

interest between the named plaintiffs and members of the putative class." Cutler v. Orkin 

Exterminating Co .• Inc., 770 So. 2d 67,71 (Ala. 2000). 
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In support of their motion, Plaintiffs contend that they are respected and experienced 

professionals and businessmen. Furthermore, they understand the claims, and they are willing 

and available to be deposed, to testify, to attend court, and to counsel with the class lawyers. 

Plaintiffs further argue that they have no conflicts with the claims of the class or its members. 

In opposition to class certification, Defendants contend, as they did with typicality, that 

the proposed class representatives - all of whom are members of the common stock subclass -

are inadequate due to their conflict with the TAPS and tender offer subclasses. In support of their 

argument, Defendants delineate the different theories of recovery alleged by the subclasses in the 

underlying litigation. Defendants attempt to bolster their position by stating to the Court that 

each subclass had its own representative and appointed class counsel in the underlying l 999 

settlement. 

Regarding Defendants' argument concerning the different theories of recovery in the 

underlying 1998 MedPartners Security Litigation, it is clear to the Court that Plaintiffs are 

presenting common law fraud claims which are common to each and every cJass mem~. 

Furthennore, it is the Court's determination, as it was when addressing typicality, that any 

conflicts between the subclasses were resolved in the 1999 class settlement. The three 

subclasses, with representation, and with joint participation of Defendants, settled all differences 

in Judge Wynn's court. The subclasses agreed in 1999 on a formula that defined how any class 

action recovery was to be distributed. All conflicts between the subclasses have been litigated 

and resolved. 

Given the 1999 class settlement and the singularity ofthe fraud allegation in this action, it 

is this Court's conclusion that James 0. Finney, Jr., Sam Johnson and the City of Binningham 

Retirement and Relief System are adequate to represent this class. 
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5. Adequacy of Class Counsel 

It must be demonstrated under Rule 23(a)(4) that proposed class counsel- Hare, Wynn, 

Newell & Newton; North & Associates; and Somerville, LLC - can ''fairly and adequately 

protect the interests of the class." In order to meet such a requirement, the attorneys who 

represent the plaintiffs must "be qualified, experienced, and generally able to condw;:t the 

litigation.'' Regions Bank v. Lee, 905 So. 2d 765,770 (Ala. 2004) (citing Amchem Products. Inc. 

v. Windsor, 521 U.S. 591 (1997)). 

Prior to addressing the issues raised in Defendants' briefs, the Court takes judicial notice 

that Defendants are not arguing that the attorneys who are seeking to represent the proposed 

class are inadequate to handle complex and sophisticated cases of this nature. Furthennore, the 

Court observed on the record during the Class Certification Hearing that the attorneys, both 

plaintiff and defense, are profoundly respected and professional. They are among the finest 

attorneys in the nation. The Court makes this statement because it is true. These lawyers 

involved in this case are among the best in the country in handling large complex litigation. 

Although the Court was already familiar with proposed class counsel's respective credentials, the 

Court has carefully reviewed their vitaes as a function of its responsibilities in this action. 

Although all parties agree that proposed class counsel are adequate to prosecute class 

actions, the parties disagree on whether these attorneys are competent and/or able to adequately 

represent this proposed class. The Court will address the issues in the order they were presented 

in Defendants' Pre-Hearing Memorandum of Law In Opposition to Plaintiffs' Motion to Certify 

the Class and Appoint Class Representatives. 
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a. Failure to Ascertain Fairness and Adequacy of the 1999 Settlement 

In their first specific charge for disqualifying proposed class counsel, Defendants contend 

that the Hare Wynn and North firms did not fulfill their duties to the 1999 settlement class. 

Defendants argue that the alleged breach of duty of the Hare Wynn and North finns comtitutes a 

"material limitation" conflict under Rule 1.7(b) of the Alabama Rules of Professional Conduct. 

It is clear to the Court, based upon the law, that the Hare Wynn and North finns owed a 

fiduciary duty to all alleged class members in the 1998 MedPartners Security Litigation the 

moment they filed a putative class complaint on behalf of John Lauriello. By virtue of having 

. filed that complaint, the Hare Wynn and North firms undertook a duty to the class "not to 

prejudice the interests that putative class action members have in their class action litigation." 

Schick v. Berg. 2004 WL 856298, at *6 (S.D.N.Y. April 20, 2004), aff'd, 430 F.3d 112 (2d. Cir. 

2005). 

However, this Court does not follow Defendants' argument that the Hare Wynn and 

North firms breached any duty of care to the 1999 settlement class. Defendants are essentially 

arguing that the Hare Wynn and North firms should have discovered the unlimited policy prior to 

the approval ofthe 1999 settlement. 

First and foremost, the Hare Wynn and North firms were never appointed class counsel. 

Furthennore, the action which they had filed, Lauriello v. MedPartners. Inc .. et al., CV 98-98 

(Jefferson County Circuit Court) ( .. Lauriello r'), had been dismissed and was on appeal before 

the Alabama Supreme Court. Prior to having their case dismissed, the Hare Wynn and North 

firms attempted through discovery to obtain all relevant insurance policies at the Circuit Court 

level and were scheduled to obtain all relevant documents on the day their case was dismissed. 

Once Jefferson County Circuit Judge Daniel N. Rogers published his dismissal order, 
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MedPartners' counsel informed the Hare Wynn and North firms that discovery would not 

proceed as scheduled based upon the dismissal. Although the dismissal did not extinguish their 

duty to the proposed class, it is clear to this Court that the Hare Wynn and North finns were 

severely limited in what steps they could take to discover the amount of insurance available to 

the class. 

Additionally, Defendants are estopped from arguing that the Hare Wynn and North firms 

were negligent in the settlement of the 1999 class actions. All Defendants were joint proponents 

of the 1999 class settlement. The approval of the settlement class included the appoinbnent of 

class counsel which did not include the Hare Wynn and North finns. In recommending the 

settlement to Judge Wynn, Defendants agreed that the other lawyers, who continued to have 
I 

pending cases, were adequate counsel for the class. Given the dismissal of the Hare Wynn and 

North firms' claims, it is obvious to this Court that the eventually appointed class counsel were 

in a much superior position to discover the existence of the unlimited insurance. If counsel with 

pending claims were adequate, then the Hare Wynn and North firms are therefore adequate. 

Finally and perhaps most importantly, this Court is certain that the Defendants were not 

going to reveal the amount of insurance obtained during the pendency of the 1998 class actions. 

The record is replete with many formal and informal requests that were, in fact, made and 

rebuffed, e.g., Richard George. Furthermore. Defendants were under a duty to disclose; the 

AISLIC insurance policy based upon Rule 26(e)(2}(Bl of the Alabama Rules of Civil Procedure 

which states that "[a] partY is under a duty seasonably to amend a prior response if the party 

obtains information upon the basis of which the party ... (8) knows that the response, though 

correct when made. is no longer true and the circumstances are such that a failure to amend the 

resoog.se is in substance a knowine concealment." Given the record, the Court is unaware of 
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anything that the Hare Wynn and North firms could have done differently which would have 

resulted in Defendants disclosing the amount of coverage obtained under the AISLIC policy. 

b. The Alleged Fee Split with a Non-Lawyer- John Lauriello 

In opposition to class certification, Defendants argue that the money received by John 

Lauriello from the Hare Wynn and North finns violated Alabama Rule of Professional Conduct 

5.4(a), which says that ••[a] lawyer or law finn shall not share legal fees with a non-lawyer." In 

response to Defendants position, Plaintiffs contend that the money was a reduction in attorneys • 

fees which is commonly done and an accepted practice in Alabama. Following an extensive 

review of the record, it is apparent to this Court that the payment to John Lauriello following the 

conclusion of the 1998 litigation does not disqualifY the Hare Wynn and North finns from 

participation in this action. 

In the settlement of the 1998 claims, a total fee was approved by Judge Wynn, with no 

objection or appeal. The reduction provided to John Lauriello came from this lump sum. Nothing 

the Hare Wynn and North finns did banned the class or increased its fees in any way. The 

money was not an advanced payment to John Lauriello. This was not an incentive award to a 

named plaintiff class representative. The payment to John Lauriello does not reflect adversely 

on the Hare Wynn and North firms• ability or concerns for the classes well-being and fair 

treatment. 

c. The Fee Sharing Agreement with Mllberg Weiss 

Defendants. in opposition to class certification, contend that the Hare Wynn and North 

firms' division of the class action fee in connection with the 1999 class settlement with the 

Milberg Weiss firm violated Alabama Rule ofProfessional Conduct 1.5(e). 

Alabama Rule of Professional Conduct 1.5(e) provides as follows: 
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A division of fee between lawyers who are not in the same firm, 
including a division of fees with a referring lawyer, may be made 
only if: 

(1) Either 

(a) the division is in proportion to the services 
performed by each lawyer, or 

(b) by written agreement with the client, each 
lawyer asswnes joint responsibility for the 
representation, or 

(c) in a contingency fee case, the division is 
between the referring or forwarding lawyer and 
the receiving lawyer; 

(2) The client is advised of and does not object to the 
participation of all the lawyers involved~ 

(3) The client is advised that a division of fee will occur; 
and 

(4) The total fee is not clearly excessive. 

Concerning Defendants• position that the Hare Wynn and North firms did little work on 

the Blankenship and Padilla cases, the Court finds little support in the law. The Alabama Rule of 

Professional Conduct does not require the split to be based on the amount of work done or on the 

duty of joint representation. Furthermore, Defendants cite no law that indicates the Hare Wynn 

and North firms could be charged if Milberg Weiss did not obtain consent from its client. In fact, 

it would have been unethical for the Hare Wynn and North firms to endeavor to contact a client 

of Milberg Weiss because they were known to be represented by other counsel. 

Additionally, there is evidence before this Court, Blankenship's contract with Milberg 

Weiss, which indicates that consent was obtained for the joint prosecution of these claims. 

Regarding Defendants' argument that the Hare Wynn and North finns violated some duty 

to the class by overreaching. it is unambiguous from the Orders of Judge Wynn that the total fee 
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was deemed fair by the Court. The fee split had absolutely no impact on the class's fees and did 

not harm the class in any respect. 

Furthermore, Defendants • position regarding a fee petition by the Hare Wynn and North 

firms to Judge Wynn is without merit. The Hare Wynn and North firms were not appointed by 

the Court as settlement class counsel, and they were not served with the May 10, 1999 Order. 

Judge Wynn approved a total fee for settlement counsel as fair. How Milberg Weiss divided its 

court-approved fee is not a matter of court approval. Moreover, Judge Wynn's July 10, 1999, 

Order specifically ordered and authorized court-appointed settlement counsel to allocate their 

ponions of fees to their co-counsel and referring counsel. 

d. Prior Representation of MedPartnen' Former General Counsel 

Moving on from arguments relating to the 1998 MedPartners litigation, Defendants next 

argue that the Hare Wynn and Somerville firms are conflicted out from this action based upon 

their prior representation of J. Brooke Johnston, MedPartners' former general counsel. 

Defendants argue that the duty of J. Brooke Johnston to his former client, MedPartners, extends 

to the Hare Wynn and Somerville firms due to their representation of Mr. Johnston against 

MedPartners. The Court finds no support for Defendants argument. MedPartners was never a 

client of the Hare Wynn or Somerville firms. Other than Alabama Rule of Professional Conduct 

1.9(b), Defendants provide no case law which supports their position. 

Furthermore, there is no evidence before this Court that Mr. Johnston provided the Hare 

Wynn or Somerville firms with any confidential information. 

Although the issue can be resolved based upon the fact that MedPartners has never been a 

client of the Hare Wynn or Somerville firms, there is evidence before the Court that any 

supposed confidentiality has been waived by Defendants. Following the representation of Mr. 
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Johnston, the Hare Wynn and Somerville firms represented a Ms. Thrasher and a Mr. Berry in 

actions substantially similar to Mr. Johnston's case. The issues of confidentiality and privilege 

were never raised by MedPartners during the pendency of those subsequent actions. Therefore, 

this Court hereby determines that any alleged disqualification against the Hare Wynn and 

Somerville finns has been waived. 

e. Representadon of John Laurlello as a Defendant 

Defendants contend that proposed class counsel have violated their duties to the current 

proposed class based on their representation of John Lauriello as a defendant following the 

intervention of the McArther Intervenors. In support of their position, Defendants rely on 

Alabama Rule of Professional Conduct 1.7(a), which provides that "[a] lawyer shall not 

represent a client if the representation of that client will be directly adverse to another client, 

unless: (l) [t]he lawyer reasonably believes the representation will not adversely affect the 

relationship with the other client; and (2) [e]ach client consents after consultation." 

Defendants' argument is MOOT. John I.auriello is no longer a Defendant in this action. 

Furthermore, the claims against John Lauriello never had any merit, which counsel for 

Intervenors now admits without any equivocation. Furthennore, the dismissal of John Laurielto 

was in the best interest of the class. 

f. The Lead Counsel Agreement with Lead Counsel for the Intervenors 

Defendants further contend that proposed counsel violated their duty to the class by 

entering into the "Lead Counsel Agreement" with counsel for the Intervenors. Defendants argue 

that proposed class counsel and Intervenors' counsel breached their duty of loyalty to the 

proposed class by advocating for the dismissal of John Lauriello. 
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This Court views the agreement in a completely different light. Not only does the Court 

find no breach of loyalty, it is this Court's determination that the agreement was in the best 

interest of the class because it allowed this litigation to move forward. 

The Intervenors were not restricted in their activities in any way. Further, the agreement 

does not provide for a fee split. Given the statement of Lanny Vines, counsel for the Intervenors, 

at the class certification hearing, it is the Court's detennination that had there been evidence of 

foul play by proposed lead counsel, Mr. Vines would have alerted the Court. In fact, Mr. Vines 

represented to the Court just the opposite. It was his detennination that all discovery and conduct 

had been accomplished above board and in the best interest of the proposed class. 

g. Lawyers As Witnesses 

Finally, Defendants argue that the Hare Wynn and North firms should be disqualified as 

c1ass counsel in this action because they will be necessary witnesses. In support of their position. 

Defendants rely on Alabama Rule of Professional Conduct 3.7(a), which provides that a "lawyer 

shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness." 

First and foremost, this issue is not ripe. Discovery has not been completed, and it would 

be premature for this Court to declare certain lawyers necessary witnesses at this time. 

Without making a final ruling on the issue. it would be illogical in this Court's opinion to 

declare John W. Haley and J. Timothy Francis "necessary witnesses." They were not settlement 

counsel when the 1998 MedPartners litigation was resolved. Furthermore, their clients• case had 

been dismissed and was on appeal before the Alabama Supreme Court when the claims were 

settled in 1999. It is now clear to all parties that the Court appointed settlement counsel were the 

real players in the 1999 settlement. It seems that it would be their testimony which would be 

relevant to the issues before this Court at a possible future trial. 
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Finally, disqualification of an individual lawyer-witness does not disqualify the entire law 

finn. It is Defendants' position that every lawyer within the Hare Wynn and North finns should 

be disqualified because the reputations of the fmns are at stake. However, if these finns were 

concerned with their reputations over the interest of the class, why would they have chosen to 

file this action knowing full well that adequacy of counsel would be raised by Defendants? 

Should this issue need to be resolved prior to a future trial, the possible disqualification of an 

individual lawyer or lawyers will not disqualify the entire law firm. 

b. Con(lusion Regarding Adequacy of Counsel 

Merriam-Webster defines someone as .. adequate" when they are "sufficient for a specific 

requirement." In furtherance of Plaintiffs• counsel's request for appointment as class counsel, 

Mr. Vines, counsel for the Intervenors, stated during the Class Certification Hearing that the 

Hare Wynn, North and Somerville firms have "done a stellar, totally first class, world class job 

in representing the plaintiffs' class." Furthermore, Professor Thomas Morgan, Defendants' 

expert regarding adequacy of class counsel, testified that the issues raised by Defendants "make 

[proposed class counsel] less adequate than they would otherwise be and that other lawyers 

might be." Defendants own expert was unwilling to classify proposed class counsel as 

''inadequate." 

In opposition of proposed class counsel, Defendants have raised every possible roadblock 

and issue to endeavor to influence this Court to find proposed class coWisel inadequate, as such 

is their duty. In their endeavor to have proposed clas~ counsel disqualified, Defendants know fu11 

well that if this Court rules with them on this issue Defendants will have gained a victory without 

having to adjudicate this case before an Alabama jury. 
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Litigation is combative, particularly where the damages sought may exceed Three 

BiUion and No/100 ($3,000,000,000.00) Dollars. These plaintiff attorneys have labored 

thousands of hours since 2003 seeking to represent and protect this proposed class, and have 

done so without remuneration for their time and monumental expenses incurred. Here, adequacy, 

not perfection, is the trait that this Court and the Supreme Court are seeking based upon the 

statute, the case law and Alabama Rule of Civil Procedure 23. This civil action spanning into its 

tenth year is so complex and replete with filings, depositions and rulings, it is a virtual certainty 

that no lawyer and/or law finn would now invest the time and incur the expense to represent this 

class. 

Finally, Alabama Rule of Civil Procedure 1 states that "(the] rules shall be oonstrued and 

administered to secure the just, speedy and inexpensive determination of every action:• Given 

this mandate to apply the Alabama Rule of Civil Procedure 23 justly, it is this Court's considered 

judgment, as laid out above, that the Hare Wynn, North and Somerville finns are deemed 

adequate to represent this proposed class. 

B. Rule 23(b) Requirements 

Having rigorously analyzed and determined that Plaintiffs have met their burden with 

respect to Rule 23(a), the Court must now determine whether Plaintiffs meet one of the three 

additional requirements under Rule 23(b). In moving for cJass certification, Plaintiffs seek 

certification under Rule 23(b)(l) and/or Rule 23(b)(3). 
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1. Rule 23(b)(l) 

Alabama Rule of Civil Procedure 23(b)(1) provides for certification where: 

(1) the prosecution of separate actions by or against individual 
members of the class would create a risk of 

(A) inconsistent or varying adjudications with respect to 
individual members of the class which would establish 
incompatible standards of conduct for the party opposing 
the class, or 

(B) adjudications with respect to individual members of 
the class which would as a practical matter be dispositive 
of the interests of the other members not parties to the 
adjudications or substantially impair or impede their 
ability to protect their interests. 

In seeking certification under Rule 23(b)(l), Plaintiffs rely exclusively on the argument 

that a single legal entity, the 1999 class. was defrauded by Defendants. Based upon this entity 

theory, Plaintiffs ask this Court to certify this class under Rule 23(b )(1 )(A) and (B). 

a. Alabama Rule ofCivU Procedure 23(b)(l)(A) 

As for Plaintiffs• argument concerning Rule 23(b)(l)(A), this Court finds little support 

for Plaintiffs' position. The Alabama Supreme Court in Funliner of Alabama. L.L.C. v, Pickard 

held that certification under Rule 23(b)(l)(A) is inappropriate when the only relief sought is 

money damages. 873 So. 2d 198, 207 (Ala. 2003). It is uncontested that this is exclusively a 

money damages fraud action. Therefore, Plaintiffs' Motion for Class Certification under 

Alabama Rule of Civil Procedure 23(b)(l)(A) is hereby DENIED. 

b. Alabama Rule of CivU Procedure 23(b)(l)(B) 

It is important to note that in the almost nine (9) years since this action was filed not a 

single party, with their teams of attorneys, has presented this Court with a single case remotely 

comparable to the facts and allegations as outlined above. Given the unequalled reputations of 
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the attorneys involved in this matter, it is this Court's conclusion that had there been a 

substantially similar case to be discovered, it would certainly have been discovered by now. 

Given this unique factual record, Plaintiffs, while admitting it would be a departure from 

ordinary practice, have moved for mandatory class certification under Rule 23(b )( 1 )(B). 

follows: 

Plaintiffs' position is best articulated in their Post-Hearing Brief when they state as 

If the victim of this fraud was the class, and the class is its own 
separate legal entity, then how can the legal system tolerate a 
multitude of individual lawsuits which all seek to vindicate the 
rights of the same single legal entity, the class? The single legal 
entity, the class, should be permitted one shot, and only one shot, 
at these Defendants for this fraud claim. The class either wins or 
loses. 

Defendants first argue that the issue was not raised in Plaintiffs' motion; therefore, they 

should be precluded from briefing the issue in their post-hearing brief. It is obvious to the Court 

from the content of Plaintiffs' motion and brief that Plaintiffs' were seeking certification under 

Rule 23(b)(l)(A) as well as Rule 23(b)(l)(B). Therefore, the Court will address the substance of 

Plaintiffs' position. 

Concerning the merits of Plaintiffs' Rule 23(b)(l)(B) argument, it is this Court's 

determination that certification is inappropriate at this time. It is the duty of this Court to apply 

the laws of this state as interpreted by the Alabama Supreme Court and the Alabama Court of 

Civil Appeals. ln Ex parte Government Employees Insurance Copany, the Alabama Supreme 

Court rejected certification under Rule 23(b)(l)(B), noting that "(c]lass suits seeking damages 

exclusively are prime candidates for Rule 23(b)(3) classes." 729 So. 2d 299, 306 {Ala. 1999) 

(quoting 1. H. Newberg and A. Conte, Newberg on Class Actions. § 4.08 (3d. ed. 1992)) 

(internal quotations omitted). It is undisputed that this fraud action is exclusively for money 
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damages. Therefore, this Court cannot certify this case as a mandatory Rule 23(b)(l)(B) class 

action. 

However, given that this is a case of first impression within Alabama and quite possibly 

the entire United States, this Court would welcome the Supreme Court finding against it and 

carving out an exception to Rule 23(b)(l)(B) in order to allow this unique factual situation to 

proceed as a mandatory class action. Until such an opinion is published by the Supreme Court of 

Alabama, Plaintiffs' Motion for Class Certification under Rule 23(b)(I)(B) is hereby DENIED. 

2. Rule 23(b)(3) 

Having addressed all ancillary issues, the Court will now address what it considers to be 

the only legally relevant issue in this case: Can this case be certified as a class action under 

Alabama Rule of Civil Procedure 23(b)(3)? Before this Court commences its rigorous analysis, it 

would concede that no fraud certification has been upheld since the enactment of the Alabama 

Class Action Statutes. However, given the unique nature of this case, it is this Court's 

determination that it would constitute error to deny Rule 23(b)(3) certification simply because 

the Alabama Supreme Court has historically denied certification. Therefore, this Court will 

rigorously analyze the claims presented to determine if they fit within this Court's understanding 

of Rule 23(b)(3) and the Rules of Alabama Civil Procedure as a whole. 

In addressing certification under Rule 23(b)(3), the Alabama Supreme Court in 

Cheminova America Corp, v. Corker wrote: 

... [C]ertification pursuant to Rule 23(b)(3) ... is appropriate if 
the Court finds that (1) common questions of fact or law 
predominate over individual questions, and (2) class treatment of 
[p]laintiff's claims is superior to other available methods for the 
fair and efficient adjudication of the controversy ... 

To predominate, common issues must constitute a significant part 
of individual class members' cases. (Citations omitted.] Where ... 
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common course of conduct has been alleged arising out of a 
common nucleus of operative facts, common questions 
predominate ... 

In testing predominance, pursuant to Rule 23(b )(3), as well as 
testing superiority, the trial court should consider: (A) the interest 
of members of the class in individually controlling the prosecution 
or defense of separate actions; (B) the extent and nature of any 
litigation concerning the controversy already commenced by or 
against members of the class; (C) the desirability or undesirability 
of concentrating the litigation of the claims in the particular 
forums; (D) the difficulties likely to be encountered in the 
management of a class action. 779 So. 2d 1175, 1182·83 (Ala. 
2000). 

The key principal, and the only (b)(3) element in dispute, is predominance. There is very little, if 

any, "interest of members of the class in individually controlling the" litigation. Many class 

members are relatively small investors who would not have the interest or economic incentive to 

pursue individual litigation. For those few that choose individual recourse, they may opt out of 

the class. There is no other "litigation concerning the controversy already commenced." The 

Circuit Court of Jefferson County oversaw and approved the 1999 class settlement. Thus, the 

"desirability ... of concentrating the litigation of the claims in [this] particular forum" is 

obvious. From the uneventful settlement process experience in 1999, it is clear to the Court that 

any settlement or judgment funds can be efficiently managed and distributed, as can the claims 

process. 

Defendants, in opposition to class certification, have raised two objections: individual 

reliance and conflicts oflaw. 

a. Predominance of Common Questions of Law Or Fact 

The predominance requirement is fulfilled if the common questions of law and fact 

generally represent a significant aspect of the case and can be resolved for all class members in a 

single adjudication. See 7 A Charles A. Wright, Arthur A. Miller & Mary K. Kane, Fedml 
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Practice & Procedure § 1778, at 528 (2d ed. 1986). Furthermore, the common questions need not 

be dispositive of the action. h;h 

In ruling on a motion for class certification, the trial court is required to conduct a 

rigorous analysis of both the claims and defenses to determine whether individual questions 

predominate over class issues. Ex parte Equity Nat. Life Ins. Co., 715 So. 2d 192 (Ala. 1997). 

Historically, the Alabama Supreme Court has held that class certification of a fraud claim 

is inappropriate because issues of individual reliance, an element of the claim, predominate over 

all other common questions of law and fact. However, the matter presently before the Court - a 

class action about a class action - can be distinguished from every case cited by the Defendants. 

It was stated by Plaintiffs' Rule 23 expert, Professor William B. Rubenstein, that "class 

actions are agency-driven, the key legal principles that apply to this fraud case are those of 

agency law." (Declaration of Prof. William B. Rubenstein) "Additionally, it is well settled that 

'[w]hen the ... court certified the propriety of the class action, the class of unnamed persons 

described in the certification acquired a legal status separate from the interest asserted by [the 

named representative]. • Consequently, the plaintiffs' class in the instant case had a legal status 

and interest separate from the interest asserted by [the named representative]." Corbitt v, 

Mangum, 523 So. 2d 348. 351 (Ala. 1988). Therefore, in considering whether individual 

questions predominate, it is imperative that all claims and defenses be examined based upon the 

principaVagent relationship which existed between the 1999 Settlement Class - a quasi entity -

and appointed class counsel. 

b. Conmets of Law 

In opposition to class certification, Defendants argue that "[t]he proposed nationwide 

class ... fails to satisfy the predominance requirement of Rule 23(b )(3) because the Court would 
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be required to apply differing and conflicting laws from differing states to adjudicate the claims. 

In response, Plaintiffs assert and the Court agrees that the issue is untimely. Under 

Alabama Rule of Civil Procedure 44.1, "[a] party who intends to raise an issue concerning the 

law of another state . . . shall give notice by pleadings or other reasonable notice.'' It has been 

almost nine years since this action was filed, and now is the first time Defendants have brought 

the issue before the Court. Furthennore, Defendants have consistently argued the application of 

Alabama law throughout these many years. Therefore, it is this Court's detennination that the 

choice of law issue has been untimely raised. Nevertheless, the Court, in an abundance of 

caution, will address Defendants' argument regarding conflicts oflaw. 

Had the issue been timely raised, the merits of the case dictate that Alabama Jaw should 

govern. "Alabama applies the rule of lex loci delicti, which means that Alabama courts apply the 

law of the state where the injury occurred." Glass v. Southern Wrecker Sales, 990 F. Supp. 1344, 

1348 (M.D. Ala 1998). "[l]t is not the site of the alleged tortious act that is relevant, but the site 

of the injury, or the site of the event that created the right to sue." Id. In the matter presently 

before the Court, the last event necessary to cause the damage and consummate the cause of 

action for fraud was Judge Wynn's entry in Alabama of a final approval order on July 10, 1999. 

Furthermore, the parties, including the AIG Defendants, agreed in 1999 that the 

"Stipulation shall be considered to have been negotiated, executed and delivered, and to be 

wholly perfonned, in the State of Alabama, and the rights and obligations of the parties to the 

Stipulation shall be construed and enforced in accordance with the laws of the State of Alabama 

without giving effect to that State's choice of law principles." Accordingly, it is this Court's 

determination that the 1999 Stipulation, stating that "the rights and obligations of the Parties to 
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the Stipulation shall be construed and enforced in accordance with the laws of the State of 

Alabama," encompasses this fraud"in-the-settlement action. 

In conclusion, this Court fmds that Alabama law applies to every class members' claims. 

Therefore, "questions of law . . . common to the members of the class predominate over any 

questions affecting only individual members." For these reasons, class certification will not be 

denied based upon Defendants' choice oflaw argument. 

c:. Elements of the Claims 

When considering whether common issues predominate, the trial court is also to consider 

each element of the claims upon which Plaintiffs seek certification and the defenses thereto. 

Accordingly, each claim and the defenses thereto are discussed below. 

Plaintiffs' fraudulent suppression and fraudulent misrepresentation claims are based upon 

the alleged misrepresentation and/or concealment by Defendants of the insurance limits available 

during the pendency of the underlying 1998 MedPartners security litigation. The elements of a 

claim for suppression are (i) failure to disclose a material fact, (ii) a duty to disclose such fact, 

(iii) defendant's knowledge of such fact, (iv) reliance by plaintiffs, and (v) resulting damage. &x. 

parte Household Retail Services. Inc. 744 So. 2d 871 (Ala. 1999). The elements of a claim for 

misrepresentation are (i) a false representation, (ii) of a material existing fact, (iii) reliance by 

plaintiffs, and (iv) resulting damages. Alabama Psychiatric Services. P.C. v. 412 South Court 

Street. L.L.C., 81 So. 3d 1239, 1247 (Ala. 2011). Defendants contend that the fraud claims 

should not be certified because individual issues predominate as to each individual class 

members' reliance, and their statute of limitations defense. 
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-- ------·----------------------------------------

d. Individual Reliance 

Defendants contend that they "are entitled to determine each individual class member's 

level of knowledge and awareness of the ... insurance coverage as part of the assessment 

regarding each class member's claim, including whether each individual class member's reliance 

on any alleged misrepresentation or suppression was reasonable." (Defs' Post-Hearing Brief p. 

11). If this were a conventional fraud class action where a group of individuals were individually 

defrauded, Defendants would be correct in their position that individual issues predominate. 

However, this is not a case involving a group of individuals who were individually defrauded. 

This instead is a case involving fraud upon a certified class. 

Given the quasi entity nature of a certified class, it is this Court's detemtination that 

individual reliance is not an element of this fraud-in-the-class-settlement case. This case is most 

appropriately analyzed by applying entity law to the facts before the Court. In the case of fraud 

on a corporation, one would not have to show individual reliance by each and every shareholder. 

Such a case would be proven through evidence of fraud on the agent of the corporation. In the 

matter presently before the Court, Defendants were dealing exclusively with settlement counsel 

and the Court when the alleged misconduct occurred. The Court appointed agents of the 1999 

settlement class are those who were defrauded. Therefore, the evidence necessary to establish 

reliance can only be obtained from the 1999 settlement class's agents- class counsel. 

In an effort to refute Plaintiffs' agency argument, Defendants utilize the general agency 

proposition that a principal cannot rely on its agent when the principal knew the true facts. While 

this position may be correct when dealing with individual principals, it has been rejected when 

applying agency taw to entities with large numbers of principals/members. Because the 1999 

Settlement Class is an entity, it is this Court's determination that individual knowledge and 
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reliance is irrelevant. The only knowledge and reliance relevant to the case before this Court are 

the knowledge and reliance of the agents of the 1999 Settlement Class - Class Counsel. For the 

preceding reasons, individual knowledge and reliance will not defeat class certification because 

individual knowledge and reliance are irrelevant to the case before this Court. 

e. Statute of Limitations Defense 

In a final effort to prevent class certification, Defendants argue, without providing any 

evidence and/or testimony, that individual issues regarding their statute of limitation defense 

predominate over common issues. This Court will not preclude certification based upon a 

hypothetical conflict regarding an affirmative defense. Additionally, this Court is 

uncompromisingly skeptical Defendants could have demonstrated that individual issues would 

predominate had they decided to seek the testimony from the individual members of the 1999 

Settlement Class. 

III. CONCLUSION 

Unique is the word which has been used over and over again by all of the lawyers and the 

Court in describing this case .. Upon random assignment of this civil action in 2003, this Court 

made extensive efforts to locate a case on point. Beginning with the earliest hearings, this Court 

inquired whether counsel had successfully located a similar decision. This Court has become 

accustomed to attorneys shaking their heads and remarking in the negative. 

Over the years as each of my law clerks have embarked on their legal careers, I would 

instruct the incoming law clerk to locate a case on point. On every occasion, the response was 

that this case is unprecedented, one of a kind ... UNIQUE. Furthermore, the record will reveal 

that during the five (5) day Class Certification Hearing reference was repeatedly made to the 

uncommonness of this case. 
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Lawyers, and most certainly, judges, prefer the luxury of a case on point. In the law, we 

are uncomfortable with precedent setting, one of a kind, unique, first impression cases. However, 

such is the situation that is before this Court. Therefore, the attorneys, this Court and the 

Alabama Supreme Court must blaze a new trail so that this case can be labeled by future 

attorneys and courts as "on point." 

With this reality comes added responsibility for the court system to get it right, lest we 

mislead attorneys, the public and courts that follow. 

This case has been active longer than any I have handled. It is undoubtedly the most 

complex. 

In perfonning my rigorous analysis, I have harkened back to the commencement of this 

litigation, and more critically, to the events leading up to certification by Judge Wynn in July of 

1999. For it is during that time frame, over a decade ago, that this Court must direct its rigorous 

analysis. Most of the lawyers who prosecuted and defended that particular case, and the Circuit 

Judge who certified it, are long absent from this process. Given this lack of time proximity, we 

all must do our best to understand what took place in the second half of the 1990's, without 

having experienced such. In fact, no lawyer who was a signatory to the 1999 class is 

participating here. Much has transpired since the offices of MedPartners {now Caremark) made 

certain decisions that constitute the subject of this decision. 

This Court has endeavored to explore and analyze every argument and issue throughout 

these many years. Counsel have represented their clients' interests to the fullest. Furthermore, 

counsel have comprehensively challenged this Judge through their briefmg and poignant oral 

arguments. 
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I drafted these conclusory remarks taking all aspects of this unique case into account. 

Following my rigorous analysis, I am confident in my decision to certify this class action as to 

the allegations of misrepresentation and suppression. The Plaintiffs are owed their day in court 

and the opportunity to present their claims to a jury in the form of a class action, as it was the 

class which was allegedly defrauded during the event!! giving rise to the settlement and ultimate 

certification in July of 1999. 

In conclusion, it is this Court's considered determination that the requisite criteria Rule 

23 of the Alabama Rules ofCivi1 Procedure and Section 6·5-641 ofthe Code of Alabama have 

been met. This Court is firmly convinced that all issues should be litigated as a class action. 

Therefore, it is this Court's decision, in accordance with the findings above, to ORDER, 

ADJUDGE, and DECREE that Plaintiffs' Motion for Class Certification be and the same is 

hereby GRANTED. The Court certifies the following class: 

All Persons who (i) purchased MedPartners, Inc. ( .. MedPartners") 
common stock [including, but not limited to, through open market 
transactions, mergers or acquisitions in which MedPartners issued 
common stock, acquisition through the Company's Employee 
Stock Purchase Plan ("ESPP"), and any other type of transaction in 
which a person acquired one or more shares of MedPartners stock 
in return for consideration] during the period from October 30, 
1996, through January 7, 1998, inclusive (MedPartners employees 
who purchased shares through the ESPP in January 1998 being 
deemed to have purchased their shares on December 31, 1997); (ii) 
purchased call option contracts on MedPartners common stock 
during the period October 30, 1996, through January 7, 1998, 
inclusive; (iii) sold put option contracts on MedPartners common 
stock during the period October 30, 1996, through January 7, 1998, 
inclusive; or (iv) purchased MedPartners Threshold Appreciation 
Price Securities ("TAPS") in the September 15, 1997, offering or 
thereafter through January 7, 1998; or (v) tendered shares of 
Talbert Medical Management Holdings Corporation to 
MedPartners between August 20, 1997, and September 19, 1997 
("The Settlement Class"); excluding all those members who opted 
out ofthe 1999 Class Settlement. 
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The Court hereby appoints JAMES 0. FINNEY, JR., SAM JOHNSON, and CITY OF 

BIRMINGHAM RETmEMENT AND RELIEF SYSTEM as representatives of the above 

certified class. The Court also appoints the following finns as class counsel: Hare, Wynn, 

Newell & Newton; North & Associates; and Somerville, LLC. 

It is further ordered that a Proposed Notice of Class Action be submitted to the Court 

within fifty (50) days of this Order. ~ 

DONE and ORDERED this the /S'dayof Augus~ ~01~ ~ , 

TomKin& Jr. 
Circuit Judge 
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APPENDIX 8 



IN THE CIRCUIT COURT FOR JEFFERSON 

JOHN LAURIELLO, for himself 
individually, and on behalf of a class 
of all others similarly situated, 

Plaintiffs, 

v. 

CAREMARK RX, INC., 
AMERICAN INTERNATIONAL 
GROUP, INC.; et al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 03-CV -03-6630 

DECLARATION OF PROlf'ESSOR WILLIAM B. RUBENSTEIN 

I, William B. Rubenstein, hereby declare as follows: 

1. Plaintiffs' counsel have retained me to provide my expert opinion in the above-

captioned matter as to the question of whether fraud's reliance requirement precludes certification 

of a class to litigate the fraud claims alleged in this matter. After setting forth my qualifications to 

serve as an expert (Part I, infra), and briefly describing the underlying Jitigation (Part n, infra), I 

state my opinion that the reliance requirement does not hinder class certification in this case (Part 

III, infra). This is counter-intuitive because courts are often hesitant to certify classes to pursue 

common law fraud claims. To prove a fraud claim, a plaintiff must typically demonstrate that she 

relied on a fraudulent misrepresentation or omission. If a class action attempts to aggregate many 

individual fraud cases into one, but each individual class member must show reliance individually, 

individual issues may predominate over the common issues in the case and render the class unfit for 

certification under Rule 23(b )(3). At first blush, this case appears to run head-on into that problem. 

But the nonnal problems that plague certification of fraud cases do not, in fact, apply here for one 
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simple reason related to the unique nature of this case: this is a class action lawsuit about a class 

action lawsuit, not about a set of individual market transactions. The nature of the underlying 

transaction - the class action lawsuit- renders individual class member reliance irrelevant: 

Class members do not conduct class action lawsuits- the class's agents (class 
representatives and counsel) conduct such cases and the class's jldudary (the class action 
court) safeguards the class's interests. Class actions serve important public goals but they 
would be infeasible if each class member had to be individually involved. Indeed, the 
primary point of the class action is that its solves the problem that individuals lack sufficient 
incentive to pursue small banns individually. It does so by enabling agents - class 
representatives and class counsel- to aggregate the class members's claims into a single 
suit. U pan settlement, class members receive notice and an opportunity to opt out, but there 
is no requirement that they explicitly consent. Requiring individualized consent would be 
illogical since the factor motivating class treatment is that class members do not have 
enough at stake to bother with the case. The class action replaces individual consent with 
court approval: the judge serves as the class members' guardian, reviewing the settlement's 
reasonableness on behalf of the absent class members. 

Three conclusions follow from this case being a class action about a class action: 

First, because class actions are agent..tJriven, the key legal principles that apply to 
this fraud case are those of agency law- namely, the only reliance that maners is that of 
the agent and fiduciary. In settling the MedPartners case, the defendants did not negotiate 
with individual class members. They negotiated solely with the class's agents and then 
sought approval of that settlement from the class's fiduciary. Under the basic rules of 
agency and trust law, if an agent or fiduciary is defrauded, the principal is defrauded and the 
principal may pursue a cause of action in fraud. In doing so, the principal need not show it 
relied ifthe agent or fiduciary did, and the principal, if an entity like a corporation or class, 
surely need not show that every member of the entity relied. (Part ill(A), infra). 

Second, because class actions embody an extreme form of agency relationship 
whereby the agent has authority to bind the principal without the principal's explicit 
consent, individual class member reliance is especially irrelevant. After the defendants 
settled the MedPartners suit with the class's agent and secured preliminary approval from 
the class's fiduciary, class members received notice and could object or opt out. As is 
typical, the vast majority of class members did absolutely nothing and the court approved 
the settlement for them, without their explicit individual consent. Given that the class action 
embodies this form of agency, inquiring into individual class member reliance is not only 
unnecessary, it is illogical. (Part lli(B), infra). 

Third, requiring individual class member reliance would run afoul of the Due 
Process Clause, which protects a class member's right to rely on her agent and fiduciary. 
In Phillips Petroleum Co. v. Shutts, the United States Supreme Court stated that, "[AJ 
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class-action plaintiff is not required to fend for himself ... The court and named plaintiffs 
protect his interests," and that, "[A]n absent class~action plaintiff is not required to do 
anything. He may sit back and allow the litigation to run its course, content in knowing that 
there are safeguards provided for his protection."1 To now require each member of the 
MedPartners class to come foJWard and demonstrate individual reliance on the alleged 
misrepresentations or omissions would not only violate principles of agency law and be 
illogical, it would also run afoul of Shutts and the Due Process Clause. (Part III( C), infra). 

As applied to this case, these principles show that: 

The evidence here is common: plaintiffs allege that the defendants foiled to 
disclose accurate information about their insurance coverage to the class's agents and to 
the class'sflduciary and that those agents and fiduciary relied on the misrepresentations 
or omissions on behalf of the wltole class. The class's agents (MedPartners class counsel) 
made a formal discovery request for the defendants' insurance information; plaintiffs allege 
that by virtue of Alabama's discovery rules, the defendants had an obligation to provide an 
accurate response and seasonably to update that information. The class's fiduciary (the 
MedPartners Court) requested that the proponents of that settlement provide infonnation 
about the defendants' financial situation; plaintiffs allege that by virtue of those requests, the 
defendants had an affinnative obligation to ensure that the Court had accurate information 
about its insurance. Plaintiffs further allege that the defendants did not provide accurate 
insurance information to the class's agents then stood mute while those agents passed on the 
misinfonnation to the class's fiduciary; they contend that the agents and fiduciary relied on 
the misrepresentations in, respectively, settling and approving the MedPartners case for $56 
million. If the plaintiffs can prove these allegations, they will have met their burden- given 
the class action nature ofthe MedPartners case, the plaintiffs need not also show individual 
reliance by each MedPartners class member. Moreover, it is little defense- and surely not 
an individualized defense - that the defendants provided accurate information about their 
insurance to the public in a press release or to the SEC in a 1 0-K filing; if the defendants 
were legally obligated to provide that information to the class's agents and fiduciary, 
provision of it to other parties in other ways is irrelevant. (Part III(D), infra). 

In sum, if the plaintiffs can prove that the defendants duped the MedPartners class's agents and/or 

fiduciary to rely on misrepresentations or omissions, that will satisfY the reliance requirement in a 

class action about a class action settlement. Because reliance here is a simple inquiry directed at the 

reliance of the MedPartners class's agents and the Med.Partners Court and not at each individual 

class member, common issues predominate and reliance does not preclude certification. 

'Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809-810 (1985). 
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I. 
BACKGROUND AND QUALIFICATIONS1 

2. I am the Sidley Austin Professor of Law at Harvard Law School. I graduated from 

Yale College, magna cum laude, in 1982 and from Harvard Law School, magna cum laude, in 1986. 

I clerked for the Han. Stanley Sporkin in the U.S. District Court for the District of Columbia 

following my graduation from law school. Before joining the Harvard faculty as a tenured professor 

in 2007, I was a law professor at UCLA School of Law for a decade, and an adjunct faculty member 

at Harvard, Stanford, and Yale Law Schools while a litigator in private practice during the preceding 

decade. I am admitted to practice law in the Commonwealth of Massachusetts, the State of 

California, the Commonwealth of Pennsylvania (inactive), the District of Columbia (inactive), the 

United States Supreme Court, five U.S. Courts of Appeals, and four U.S. District Courts. 

3. My principal area of scholarship is complex civil litigation, withaspecial emphasis 

on class action law. I am the author, co-author, or editor of four books and more than a dozen 

scholarly articles, as well as many shorter publications (a fuller bibliography appears in my c.v., 

Exhibit A). Much ofthis work concerns various aspects of class action law. I am the sole author 

of the leading national treatise on class action Jaw, Newberg on Class Actions. I also publish a 

monthly column entitled, Expert's Corner, in the publication, CLASS ACTION A'ITORNEY FEE 

DIGEST. My work has been excerpted in casebooks on complex litigation, as noted on my c.v. 

4. My expertise on procedural matters is recognized by judges, scholars, and lawyers 

in private practice throughout the country for whom I regularly provide consulting advice and 

educational training programs. For several years, the Judicial Panel on Multidistrict litigation has 

invited me give a presentation at the annual MDL Transferee Judges Conference on the topic of 

2My full c.v. is attached as Exhibit A. 
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''Recent Developments in Class Action Law and Impact on MDL Cases." The American Law 

Institute selected me to serve as an Adviser on a Restatement-like project developing the Principles 

of the Law of Aggregate Litigation. In 2007, I was the co-chair of the Class Action Subcommittee 

of the Mass Torts Committee of the ABA's Litigation Section. I am on the Advisory Board of the 

publication, Class Action Law Monitor. I present continuing legal education programs on class 

action law at law firms and conferences. 

5. My teaching focuses on procedure and complex litigation. I regularly teach the basic 

civil procedure course to first-year law students and I have taught a variety of advanced courses on 

complex litigation, remedies, and federal litigation. I have received honors for my teaching 

activities, including the Rutter Award for Excellence in Teaching, as the best teacher at UCLA 

School of Law during the 2001-2002 school year, and the John Bingham Hurlbut Award for 

Excellence in Teaching, as the best teacher at Stanford Law School during the 1996-1997 school 

year. 

6. My academic work on class action law follows a significant career as a litigator. For 

nearly eight years, I worked as a staff attorney and project director at the national office of the 

American Civil Liberties Union in New York City. In those capacities, I litigated dozens of cases 

on behalf of plaintiffs pursuing civil rights matters in state and federal courts throughout the United 

States; I also oversaw and coordinated hundreds of additional cases being litigated by ACLU 

affiliates and cooperating attorneys in courts around the country. I therefore have personally 

initiated and pursued complex litigation, including class actions. 

7. In the past few years, I have been retained as an expert witness in roughly three dozen 

class action cases and as an expert consultant in about another dozen cases. These cases have been 

in state and federal courts throughout the United States, including a number of MDL proceedings. 
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I have been retained to testify as an expert witness on issues ranging from the propriety of class 

certification, to the reasonableness of settlements and fees. I have been retained by counsel for 

plaintiffs, for defendants, and for objectors. 

8. I have been retained in this case to provide an opinion concerning the issues outlined 

in 11, supra. I am being compensated for my work and that compensation is in no way contingent 

upon the content on my opinion. 

9. In analyzing these issues, I have discussed the case with the counsel who have 

retained me. I have also reviewed documents from this litigation, a list of which is attached as 

Exhibit B. I have reviewed the applicable case law and scholarship on the topics of this Declaration. 

II 
THIS LITIGATION3 

10. This is a unique case in that it is a class action about a class action. Despite the 

seemingly complex sound of it, the facts can be simply summarized. 

1 1. In the late 1990s, shareholders filed more than 20 class action lawsuits in state and 

federal courts throughout the country against a company called MedPartners alleging violations of 

federal and state securities laws. Those cases settled for $56 million in 1999, with this Court- the 

Circuit Court of Jefferson County, Alabama- approving a single aggregate settlement of all of the 

outstanding actions. At the time of the settlement, those class counsel proposing the settlement 

believed- and represented to the Court for purposes of securing approval of the settlement- that 

the defendants' insurance coverage was capped at $50 million. That belief explained their 

willingness to settle what they thought might have been a multi-billion dollar case for a mere $56 

million and that beHef appears to have supported the Court•s conclusion, in approving the 

3The facts in this section are culled from the documents listed in Exhibit B. 
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settlement, that it was fair and reasonable for the class. 

12. A few years later in an unrelated lawsuit, counsel herein learned that during the 

original litigation, MedPartners had secured an unlimited insurance policy to guard against the risk 

ofthat litigation. 

13. Asserting that the defendants in the initial suit either omitted to reveal the extent of 

their insurance coverage in the face of an obligation to do so and/or actively misrepresented this 

information, plaintiffLauriello- a named plaintiff in one o fthe initial MedPartners cases4 - filed 

this class action in this Court on October 23, 2003. The basic gist of the complaint is that the present 

defendants de-frauded the initial class by their omissions or misrepresentations. 

14. In early 2005, this Court ruled that it need not certify a second class here because this 

case simply re-opened the initial judgment, with the initial class remaining in place. The Court also 

rejected intervention by a second set of plaintiffs. 

15. In October 2006, the Supreme Court of Alabama reversed both holdings and 

remanded the case. directing this Court to undertake a rigorous analysis of whether the particular 

claims at issue here could be certified for class treatment.' 

16. Now, upon remand, plaintiffs move to certify a class under Rule 23(b)(3). The 

proposed class would consist of all members of the original MedPartners class who did not opt out 

and the proposed class representatives are James 0. Finney, Jr., Sam Johnson, and the City of 

Binningham Retirement and ReliefSystem. Although the Alabama Supreme Court has directed that 

this Court undertake an analysis of whether the MedPartners class can be certified to litigate the 

4Plaintiff Lauriello was a named plaintiff in one of those actions, but his case had been 
dismissed and was on appeal when the consolidated settlement was achieved. 

5 See Ex parte Caremark RX. Inc., 956 So.2d 1117 (Ala. 2006). 
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present claims, it simultaneously held that defendant Caremark - and potentially the other 

defendants - are judicially estopped from contesting the existence of the original MedPartners 

class.6 

17. The issue before the Court is whether the proposed class should be certified. 

Ill 
THE RELIANCE INQUIRY FOCUSES ON THE RELIANCE OF mE 

MEDPARTNERS CLASS'S AGENTS AND COURT AND IS THEREFORE 
A COMMON, NOT INDIVIDUALIZED, INQUIRY 

A. Agency Principles Apply To The Reliance Inguiry 

18. Like its federal counterpart, Alabama Rule 23 requires that a party proposing to 

certify a class demonstrate that the class meets all of the requirements ofRule 23(a) and fit into one 

of the categories of Rule 23(b).7 Plaintiffs here propose a class action under Rule 23(b)(3). They 

must therefore demonstrate that common issues predominate and that a class action is superior to 

other forms of adjudication, and, in particular that it is manageable. The critical question is whether 

class litigation of these particular fraud and/or suppression claims is likely to devolve into myriad 

individualized assessments that will predominate over the adjudication of common issues and 

6 /d. at 1126 n.4 ("Caremark is judicially estopped to now challenge the existence of a validly 
certified class, as recognized in the MedPartners securities litigation. The propriety of that 
certification has been resolved and is not subject to debate. This Court's silence as to the 
applicability of the doctrine of judicial estoppel to any other party is not intended to foreclose 
consideration of such a claim, if appropriate, by the trial court."). 

1Compare Fed. R. Civ. P. 23(a)-(b) with Ala. R. Civ. P. 23(a)-(b). See also National Sec. 
Fire & Cas. Co. v. DeWitt, 2011 WL 5607802 at *12 (Ala. Sup. Ct. Nov. 18, 2011) ("Alabama's 
Rule 23 and the corresponding federal rule ... are virtually identical ... and federal authorities are 
persuasive when a court is interpreting the Alabama Rules of Civil Procedure!) (internal citations 
omitted). A separate Alabama statute underscores the plaintiffs' burden at class certification. See 
Ala. Code §6-5-641. 
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therefore render aggregate litigation not a superior method of adjudication. 8 

19. The Court must "initially identify the substantive law applicable to the case and 

identify the proof that will be necessary to establish the claim."9 Plaintiffs pursue two claims for 

relief: misrepresentation and suppression. 10 To make out a claim for fraudulent misrepresentation, 

a plaintiff must demonstrate: 

(1) that [the defendants] made a false representation, (2) that the misrepresentation 
involved a material fact, (3) that [the plaintiffs] relied on the misrepresentation, and 
(4) that the misrepresentation damaged [the plaintiffs]. 11 

Similarly, the fraudulent suppression claim requires a plaintiff to demonstrate: 

(1) that the defendant bad a duty to disclose an existing material fact; (2) that the 
defendant suppressed that existing material fact; (3) that the defendant had actual 
knowledge of the fact; (4) that the defendant's suppression of the fact induced the 
plaintiff to act or to refrain from acting; and (5) that the plaintiff suffered actual 
damage as a proximate result. 12 

Both torts contain two essential ingredients - a misrepresentation or omission and some form of 

reliance or inducement. The plaintiffs' burden here is to demonstrate that both the 

misrepresentation/omission and the reliance/inducement aspects are common questions across the 

8See Alfa Life Ins. Corp. v. Hughes, 861 So.2d 1088, 1103-1104 (Ala. 2003) (noting that 
when .. individual issues predominate over the common claims, manageability difficulties [may 
render the] case unfit for class certification"). 

9DeWitt, 2011 WL 5607802 at *13 (internal citations omitted). 

11lfirst Amended Class Action Complaint at ~~79-86, Lauriello v. Caremark Rx, Inc., Case 
No. CV 03-6630 (AJa. Cir. Ct., Jefferson County) (filed June 4, 2004). 

11 GE Capital Aviation Services, Inc. v. Pemco World Air Services, Inc., 2011 WL6004610 
at *9 (Ala. Sup. Ct., Dec. 2, 2011) (quoting AmerUs Life Ins. Co. v. Smith, 5 So.3d 1200, 1207 (Ala. 
2008)). 

12 Johnson v. Sorensen, 914 So.2d 830, 837 (Ala. 2005) (quoting Waddell & Reed, Inc. v. 
United Investors Life Ins. Co., 875 So.2d 1143, 1161 (Ala. 2003) and State Farm Fire & Cas. Co. 
v. Slade, 141 So.2d 293, 323-24 (Ala.1999)). 
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class. 

20. In a nonnal class action lawsuit, plaintiffs may have trouble demonstrating that the 

misrepresentation and reliance evidence is common to all members of the class. While 

misrepresentations may be common if they are written and distributed in a mass fashion to all class 

members, 13 oral misrepresentations are less prone to common evidence unless, for example, made 

by a single speaker in a single place to the whole class. t.c Regardless of whether the 

misrepresentations or omissions are common, reliance may nonetheless be individualized if each 

class member has to demonstrate his or her reaction to the misrepresentation or omission. 1s This is 

the problem that makes certification of fraud class actions difficult. 16 It is not an unconquerable 

13See, e.g., Ex parte Household Retail Services Inc., 744 So. 2d 871, 877 (Ala. 1999) 
("Whether a fraud claim is suitable for class-action treatment depends on the degree of similarity 
between the representations made to the class members ... Courts have often found that cases 
involving written misrepresentations distributed to all members of the class are suitable for class 
treatment."). 

14Alfa Life, 861 So. 2d at 1097 (noting the "general rule that the individualized nature of oral 
communications in fraud claims between class members and defendants typically precludes class 
certification," but that "a plaintiff can have a class action certified on fraud claims based on oral 
misrepresentations by showing that the oral misrepresentations were uniform or that they were part 
of a standardized sales pitch"); Household Retail Services, 744 So.2d at 878 (noting that "courts 
have generally denied certification of [classes involving claims based on] oral communications 
because ofthe highly individualized nature of the statements between class members and defendants 
... [unless plaintiffs can show] that the oral misrepresentations were uniform, e.g., were part of a 
standardized or 'canned' sales pitch"). 

15 Univ. Fed. Credit Union v. Grayson, 878 So. 2d 280, 287 (Ala. 2003) ('•Even if the alleged 
misrepresentations in a fraud case are uniform or have a 'common core,' the action may still be 
unsuited for class-action treatment if the degree of reliance varies among the persons to whom the 
representations were made."); A/fa Life, 86 I So. 2d at 1097 ("Even if numerous representations have 
a •common core,' an action may still be unsuited for class-action treatment if material variations 
exist in the representations or if the degree of reliance varies among the persons to whom the 
representations were made.") (citing Ex parte Green Tree Fin. Corp., 723 So.2d 6, 10 n. 2 
(Ala.l998)). 

16See generally, Rubenstein et al., 2 NEWBERG ON CLASS ACTIONS § 4:26 (4th ed. 2004). 
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problem. The Alabama Supreme Court has noted that fraud classes can be certified17 - and they 

regularly are.18 Similarly, the United States Supreme Court has enabled certification of fraud 

classes by, for example, holding that the reliance requirement may be presumed in certain 

circumstances19 and federal circuits courts have regularly noted that fraud class actions may be 

certified.20 

21. Having recited the legal principles establishing that fraud cases may be certified as 

class actions. it would behoove me to apply those principles to the facts of this case. But in fact, 

these cases are not the most pertinent precedent for what happened here because the facts of this 

11Household Retail Services, 144 So.2d at 881 (stating that "[T]his Court has not thus far 
adopted a blanket prohibition against the certification of a fraud class action. Therefore. as with 
other courts that have addressed the issue, we must consider whether proof of reliance in this case 
involves predominating individual issues of fact."). 

18/d. (citing Warehouse Home Furnishing Distributors, Inc. v. Whitson, 709 So.2d 1144 
(Ala.1997); Ex parte Gold Kist, 646 So.2d 1339 (Ata.1994); Harbor In.s. Co. v. Blackwelder, 554 
So.2d 329 (Ala. 1989)). 

19See Stoneridge, 552 U.S. at 159 ("We have found a rebuttable presumption of reliance in 
two different circumstances. First, if there is an omission of a material fact by one with a duty to 
disclose, the investor to whom the duty was owed need not provide specific proof of reHance. 
Second, under the ftaud·on·the·market doctrine, reliance is presumed when the statements at issue 
become public. The public information is reflected in the market price of the security. Then it can 
be assumed that an investor who buys or sells stock at the market price relies upon the statement.') 
(citing Affiliated Ute Citizens of Utah v. U.S., 406 U.S. 128, 153 (1972) and Basic Inc. v. Levinson, 
485 u.s. 224, 245 (1988)). 

20See, e.g., In re First Alliance Mortg. Co., 471 F.3d 977, 991 (9th Cir. 2006) e•ctass 
treatment has been permitted in fraud cases· where, as in this case, a standardized sales pitch is 
employed."); Klay v. Humana Inc., 382 F.3d t 241, 1258 (11th Cir. 2004)("Under well·established 
Eleventh Circuit precedent, the simple fact that reliance is an element in a cause of action is not an 
absolute bar to class certification."); Moore v. Paine Webber. Inc., 306 F.3d 1247, 1254 (2d Cir. 
2002) ("Fraud actions must therefore be separated into two categories: fraud claims based on 
uniform misrepresentations made to all members of the class and fraud claims based on 
individualized misrepresentations. The fonner are appropriate subjects for class certification 
because the standardized misrepresentations may be established by generalized proof."). 
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case are so unique. In a nonnal class action, the defendant may have sold a product or security to 

disparate individual consumers or investors. Each consumer or investor made an individual decision 

at the point of purchase about whether or not to buy the product. The class action, alleging fraud, 

attempts to aggregate all of these individual purchasers into one action. In this case, by contrast, the 

defendants are alleged to have made misrepresentation to the class's agents (its counsel and class 

representatives)21 and to the class's fiduciary (the class action court),22 not directly to each class 

member individually. This is not the aggregation of many discrete transactions but rather a group's 

singular pursuit of the de-frauding of its agent and fiduciary. 

22. A factual analogy helps bring home the point. Assume that in a class action, the 

class's agents- class counsel- undertake an act pursuant to their authority to represent the class, 

such as retaining a private company to provide notice to, or claims administration services for, the 

class. For example, assume class counsel contracts with a claims administrator to provide notice 

to the class, set up a website for the case, staff an 800-nwnber, and distribute the common fund. 

Class counsel and the claims administration company agree that the services will be provided for 

21There is an extensive literature demonstrating that the class action is at its core a principal
agent relationship. See, e.g., John C. Coffee, Jr., Class Action Accountability: Reconciling Exit, 
Voice, and Loyalty in Representative Litigation, 100 COLUM. L. REV. 370, 375 (2000) ("[T]he class 
action is essentially an organizational fonn that at bottom involves a principaVagent relationship.''). 

22 A court overseeing a class action has a fiduciary duty to the class, essentially acting as the 
class's trustee. See, e.g., In re BankAmerica Corp. Sec. Litig., 350 F.3d 747, 751 (8th Cir. 2003) 
("[T)he district court acts as a fiduciary who must serve as guardian of the rights of absent class 
m,embers.") (interna1 quotation omitted); Reynolds v. Beneficial Nat 'I Bank, 288 F.3d 277, 279-80 
(7th Cir. 2002) ("We and other courts have gone so far as to term the district judge in the settlement 
phase of a class action suit a fiduciary of the class, who is subject therefore to the high duty of care 
that the law requires of fiduciaries."); Grant v. Bethlehem Steel Corp., 823 F.2d 20, 22 (2d Cir. 
1987) ("In approving a proposed class action settlement, the district court has a fiduciary 
responsibility to ensure that the settlement is fair and not a product of collusion, and that the class 
members' interests were represented adequately.") (internal quotation marks omitted). 
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a $200,000 contract price. Class counsel pays the claims administrator, from the class's common 

fund, a $100,000 advance. Weeks pass and nothing happens- no notice program, no website, no 

800-number, no claim forms, no claiming. Class counsel contacts the claims company and learns 

that its phone lines have been disconnected and that its president has sailed for Bermuda in a new 

yacht purchased with the class's money. Class counsel then brings a fraud case against the Madoff-

ian claims administrator. The case is brought on behalfofthe class, as the funds belonged to the 

class and any recovery will be returned to the common fund To succeed in that fraud case, class 

counsel may need to demonstrate that class counsel relied on the assurances of the defendant that 

it was a legitimate claims facility. But there would be absolutely no requirement that any class 

member - much less each and every one - demonstrate reliance on the clailns administrator's 

representations. This is so for a simple reason: because the class is a principal that. in these 

circumstances, acted through its agent, it is permitted to rely on its agent's activities; if the agent is 

de-frauded, then the principal (the class) is defrauded and the principal may pursue the fraud claim 

with reliance demonstrated through the agent• s reliance.23 

23While the principal-agent construct for fraud applies when the principal is a single 
individual, it applies even more critically when the principal is an entity like a corporation, a wrion, 
a government, or a class. In these circumstances, the principal acts through agents precisely because 
of the difficulty ()f coordinating the interests of each individual within the entity. Thus, shareholders 
in corporations elect directors who hire officers who then run the corporation. If the corporation is 
defrauded in dealing with third parties, it is likely because its agents - who run the day to day 
operations - have been defrauded. As described in the following paragraphs in the text, the 
corporation qua corporation then sues for fraud as an entity, with reliance demonstrated by the 
reliance of the corporation's agents; there is no requirement that the principal- the corporation
demonstrate reliance, much less any requirement that every individual shareholder show reliance. 
See note 28, infra. 

In a class action lawsuit, the class is an entity, much like a corporation, a trust, or 
government. See generally, David L. Shapiro, Class Actions: The Class as Party and Client, 73 
NOTRE DAME L. REv. 913 (1998). Thus, the principle articulated in this note -that fraud on the 
agent is fraud on the entity- pertains to fraud cases brought on behalf of a class. Moreover, for the 
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23. Given the principal-agent relationship that exists between the class and class counsel, 

the legal principles that govern the fraud claims in this case are those of agency law. When an agent 

justifiably relies on the misrepresentation of a third party, the principal has a cause of action in fraud 

against that third party. In other words, when a third party defrauds an agent, it defrauds the 

principal as well. The Restatement (Second).of Agency states the principle in this way: 

A person who fraudulently obtains a contract through, or enters into a transaction with, an 
agent acting within the scope of his power to bind the principal, or who by fraud causes the 
agent to do .what would be a violation of his duty to the principal if the agent knew the facts, 
is subject to liability to the principal whether the :fraud is practiced upon the agent or upon 
the principal.24 

To pursue the wrong-doer, the principal need only demonstrate that there was a misrepresentation 

made to its agent25 and that its agent relied on that misrepresentation to the detriment of the 

principa1.26 There is no legal requirement that the principal also demonstrate that the principal 

reasons set forth in ,,25-27, infra, these principles are especially important given the nature of the 
particular principal-agent relationship at the heart of the class action mechanism. 

24RESTATEMENT(SECOND)OFAOENCY §315 (1958 and2011 Supp.) (citing 12 cases). See 
also ML-Lee Acquisition Fund, L.P. v. Deloitte & Touche, 463 S.E.2d 618, 632 (S.C. App. 1995) 
("Where a fraud is worked upon an agent by a third person, either by misrepresentation or by 
silence, the fraud is considered as worked upon the principal, and the latter has a right of action 
against the third person.'') (quoting 3 AM.JVR.2D AGENCY§ 298 (1986), aff'd, 489 S.E.2d 470 (S.C. 
1997)). 

25See, e.g., In re Beacon Associates Litigation, 745 F.Supp.2d 386, 408 (S.D.N.Y. 2010) 
(noting plaintiffs' argument that "misrepresentations made to an agent are deemed to [be] made to 
the principal" and finding that "[i]ndeed, courts have endorsed such a 'fraud on the agent theory, 
in securities cases). 

26See, e.g., In reFine Host Corp. Sees. Litig., 25 F.Supp.2d 61, 71-72 (D. Conn. 1998) 
("Under well-settled principles of agency law, one who defrauds an agent is liable to the principal 
... In other words, a principal may sue when it is his agent who has been defrauded. Applying that 
general principle of agency law to this action, plaintiffs need only allege that an agent acting on their 
behalf reasonably relied on the alleged misrepresentations of the defendants."); Schneider v. Freres 
& Co., 159 A.D.2d 291, 552 N.Y.S.2d 571, 575 (1990) ("[A] negligent statement made by a third 
person to an agent and relied on by the agent to the principal's detriment is actionable by the 
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relied, 27 much less a rule that if the principal is an entity, every component demonstrate reliance 

individually.28 These principles apply as well to the fiduciary relationship between the court and the 

class, as existence of a fiduciary duty enables the beneficiary to rely on the fiduciary/9 such that 

principal."). 

27See, e.g., Thrifty-Tel, Inc. v. Bezenek, 46 Cal. App. 4th 1559, 1568 (4thDist. 1996) ("[T]he 
notion that reliance by an agent may be imputed to the principal, even though the misrepresentation 
was never communicated to the principal, is ensconced in California law.''); ML-Lee Acquisition 
Fund, 463 S.E.2d at 632 (holding .. the reliance on a representation by an agent amounts to the 
reliance by the principal" and thus a principal need only demonstrate that its agent relied to have an 
actionable claim for fraud), aff'd in relevant part, 489 S.E.2d 470 (S.C. 1997) ("[T]he reliance of 
an agent acting within the scope of his agency is the reliance of the principal."); A/ten v. At!. Fin. 
Fed., 805 F. Supp. 5, 7 (E.D. Pa. 1992) (holding reliance requirement satisfied where the plaintiff's 
accountants "acting as plaintiffs representatives ... relied on the financial reports and thus 
advise[ d) their clients based on this information"); Jernryd v. Nilsson, 84 C 7551, 1985 WL 3590 
at *11 n.l3 (N.D. Ill. Nov. s. 1985) (stating the rule that ''the foreseeable reliance by the agent is 
imputed to the principal"). 

zg A South Carolina appellate court explained the point this way: 

The trial court's requirement that the 'decision makers' ~tually review and rely on a 
statement in order to prevail in a negligent misrepresentation claim simply ignores the fact 
that corporations and other business entities must function through their agents and 
employees in order to operate efficiently. To require company presidents or members of the 
board of directors to review individually every document important in every transaction 
would bring the operations of the business to a standstill. Accordingly, we conclude that 
reliance by an agent amounts to reliance by the principal in cases of both fraudulent and 
negligent misrepresentation. 

ML-Lee Acquisition Fund, 463 S.E.2d at 632. That case therefore considered and rejected the 
notion that a company's officers need show individual reliance; no one even made the more extreme 
argument that the shareholders had to show reliance for the corporation to have a cause of action. 
See also LHC Nashua P'ship, Ltd. v. PDNED Sagamore Nashua, L.L.C., 659 F.3d 450 (5th Cit. 
2011} (affinningjury finding of justifiable reliance in action brought by partnership where partner, 
acting as agent for partnership, relied on defendant's misrepresentations); Boone County Cmty. 
Credit Union v. Masel, 665 N. W .2d 440 (Iowa Ct. App. 2003) (affirming judgment for credit union 
when individual manager relied on defendant's misrepresentations over the course of telephone 
conversations). 

29See, e.g., Alfa Mut. Ins. Co. v. Northington, 561 So. 2d 1041, 1049 (Ala. 1990) (Houston, 
J., concurring specially on Application for Rehearing) (noting that "[w)here a fiduciary prepares a 
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fraud on the trustee constitutes fraud on the trust, or its beneficiaries.30 

24. Because the allegations in this case are that the class's agents and its fiduciary were 

de-frauded in the MedPartners action, the fraud claim herein may be proven by demonstrating that 

misrepresentations or omissions were made to the agent or fiduciary and that the agent or fiduciary 

relied, or can be presumed to have relied. upon them. There is no requirement in the context of this 

case- a class action about a class action- that either the principal itself (the class) or each and every 

one of its members demonstrate reliance. 

B. Individual Reliance Is Emecially Irrelevant In Class Action 4wsuits 

25. If class members do not have to show individual reliance when their agents are de-

frauded, it may seem that they are maintaining a cause of action without demonstrating that they 

suffered any harm. But this is a misunderstanding of the nature of a class suit. In a class action 

lawsuit, notice is sent to the class members that their agents propose a settlement of their claims. 

The implication of this is that the agents, having negotiated a deal for their principal, transmit the 

terms of the deal to the principal and the principal then makes a decision about whether to accept 

or reject the deal. In a normal situation, like an individual lawsuit, ifthe principal does nothihg, the 

writing for his beneficiary's signature, then the beneficiary is entitled, by reason of this special 
relationship, to rely upon the fiduciary's statements of what the writing contains") (internal 
quotation omitted). 

30See, e.g., In reDel Grosso, 89 B 06606,1992 WL280788 (Bankr. N.D. Ill. Sept. 21, 1992) 
("Under lllinois law, the Trustee must establish the following elements to prevail on a fraud based 
cause of action: (1) false statements of material fact rather than opinion; (2) known or believed to 
be false ... (3) intent to induce the Trustee to act; ( 4) action by the Trustee in reliance on the truth 
of statement; (5) his justifiable reliance or right to rely; and (6) damage resulting from such 
reliance."). See also Indep. Trust Corp. v. Fid. Nat. Title Ins. Co. of New York, 577 F. Supp. 2d 
1023, 1037 (N.D. Ill. 2008) (discussing requirements for fraud in context of action brought by 
trustee and noting that reliance is that of the trustee). 
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deal is likely not consummated because the agent cannot bind the principal. 31 One might conclude 

either that the principal did not rely on the fraud wrought upon its agents or that it suffered no hann 

from that fraud because the deal was never finalized. This is the instinct that would encourage a 

court to insist that each class member show how she individually relied on the misrepresentations 

or omissions allegedly made to the class's agents in theMedPartners case. 

26. But the class action does not fit this nonnal principal-agent relationship. If a class 

member in a class action does nothing, her claims are actually compromised and lost to her once the 

court enters final judgment.32 The class member's claim becomes part of the final judgment 

regardless of what actions she takes so long as she does not opt out - her cause of action is 

compromised upon final approval if she files a claim, it is compromised if she reads the notice and 

decides not to file a claim, it is compromised if she never reads the notice, and the claim is 

compromised if the class member never even receives the notice (so long as it was reasonably 

calculated to reach her). This is so because in a class suit, the class's agents have authority to bind 

the class without the class member's explicit acquiescence.33 Hence, class members in a class action 

lose something - their chose in action -when their agents rely on a fraud whether or not they took 

31See, e.g., Ala. R. Prof. C. 1.2 ("A lawyer shall abide by a client's decision whether to 
accept an offer of settlement of a matter."). 

32See Shutts, 472 U.S. at 807 (holding that each class member has a "constitutionally 
recognized property interest" in her cause of action and that a class action judgment "may extinguish 
the chose in action forever through res judicata"). 

33 See, e.g., Shutts, 4 72 U.S. at 810 (noting that "an absent class-action plaintiffis not required 
to do anything" but that "a valid adverse judgment may extinguish any of the plaintiff's claims 
which were litigated''); Battle v. Liberty Nat. Life Ins. Co., 770 F. Supp. 1499, 1516 (N.D. Ala. 
1?91) ajf'd, 974 F.2d 1279 (11th Cir. 1992) (noting that "plaintiffs who are in fact provided with 
appropriate notice need not actually receive it in order to be bound'') (citing 7 A CHARLES ALAN 
WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE & PROCEDURE § 1787, at 
214 (2d ed. 1986) (internal citations omitted)). 
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any action whatsoever. In such circumstances, individual class member reliance is truly irrelevant. 

27. The exceptional rule that a class•s agents may bind the class members without their 

explicit approval in a class action is in place not by happenstance but because class actions serve 

important public goals and would be infeasible if each class member had to be individually involved. 

Indeed, the primary purpose of the class action lawsuit is that it solves the problem that individuals 

lack the incentive to pursue small harms individually. Nearly 40 years ago, the Supreme Court 

stated that where individual claims are for small amounts of money, the class action device is often 

the sole means by which individuals may receive compensation: 

A critical fact in this litigation is that petitioner's individual stake in the damages award he 
seeks is only $70. No competent attorney would undertake this complex antitrust action to 
recover so inconsequential an amount. Economic reality dictates that petitioner's suit 
proceed as a class action or not at al1.34 

As the Supreme Court recognized, individuals have no practical means of bringing suit to be 

compensated for small harms because the cost of the lawsuit outweighs their individual recovery. 

Thus, absent the class action device, a dispersed group ofindividual claimants typically will not be 

compensated for small hanns: 

Where it is not economically feasible to obtain relief within the traditional framework of a 
multiplicity of small individual suits for damages, aggrieved persons may be without any 
effective redress unless they may employ the class-action device.35 

The class action device solves this problem by aggregating many individual claims into a single suit 

and distributing the costs of representation across the entire claimant group. 36 But for the 

34SeeEisenv. Car/isle&Jacquelin,417U.S. 156,161 (1974). 

35 Deposit Guar. Nat'/ Bankv. Roper, 445 U.S. 326,339 (1980). 

36Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617 (1997) ("The policy at the very core 
of the class action mechanism is to overcome the problem that small recoveries do not provide the 
in~entive for any individual to bring a solo action prosecuting his or her rights. A class action solves 
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aggregation .mechanism to work, it obviously cannot then turn around and require each individual 

class member to express explicit consent to the actions of the class representatives and class counsel. 

Therefore, in class suits, for critical policy reasons, the class members' agents - their class 

representatives and counsel- possess the authority to bind them without their explicit approval. In 

such circumstances, it is simply illogical to require a demonstration that each class member relied 

on a misrepresentation or omission made to her agent. 

C. Reg,uiring Individual Reliance Would Run Afoul of the Due Process Clause 

28. The conclusion that class members are entitled to rely on the actions of their agents 

is not only logical, it is essentially required by the Fourteenth Amendment's Due Process Clause as 

interpreted by the United States Supreme Court in Phillips Petroleum Co. v. Shutts37 and its progeny. 

Shutts was a nationwide class action challenging Phillips Petroleum's failure to pay interest on 

delayed royalty payments. The case was litigated in the state courts of the state of Kansas. Few 

class members had any connection to Kansas. Phillips Petroleum argued that the class action could 

not bind these class members because their lack of connection with Kansas meant that the Kansas 

court had no personal jurisdiction over them. Given the absence of a territorial connection, Phillips 

Petroleum argued, the class members should have to affirmatively opt in to be part of the class suit. 

The Supreme Court rejected both premises. First, the Court held that the Due Process Clause did 

not require a territorial connection between absent class members and a class action court because 

this problem by aggregating the relatively paltry potential recoveries into something worth 
someone• s (usually an attorney's) labor.") (quoting Mace v. Van Ru Credit Corp., 109 F.3d 338, 344 
(7th Cir. 1997)); Shutts, 4 72 U.S. at 809 ("Class actions also may permit the plaintiffs to pool claims 
which would be uneconomical to litigate individually. For example, this lawsuit involves claims 
averaging about $100 per plaintiff; most of the plaintiffs would have no realistic day in court if a 
class action were not available."). 

37472 u.s. 797 (1985). 
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absent plaintiffs were differently situated than defendants: 

Unlike a defendant in a civil suit, a class-action plaintiff is not required to fend for himself. 
The court and named plaintiffs protect his interests .... [A]bsentplaintiffclass members are 
not subject to other burdens imposed upon defendants. They need not hire counsel or appear. 
They are almost never subject to counterclaims or cross-claims, or liability for fees or costs. 
Absent plaintiff class members are not subject to coercive or punitive remedies. Nor will 
an adverse judgment typically bind an absent plaintiff for any damages. although a valid 
adverse judgment may extinguish any of the plaintiffs claims which were litigated. ~ 
Unlike a defendant in a normal civil suit, an absent class-actwn plaintiff is not required 
to do anything. He may sit back and allow the litigation to run its course. content in 
knowing that there are safeguards provided for his protection.38 

Second, the Court held that one ofthe things that absent class members were not required to do was 

to opt-in to the class suit: 

We reject petitioner's contention that the Due Process Clause ofthe Fourteenth Amendment 
requires that absent plaintiffs affirmatively "opt in" to the class, rather than be deemed 
members of the class if they do not "opt out." ... Any plaintiff may consent to jurisdiction. 
The essential question, then, is how stringent the requirement for a showing of consent will 
be. ~We think that the procedure followed by Kansas, where a fully descriptive notice is 
sent first-class mail to each class member, with an explanation of the right to "opt out," 
satisfies due process. Requiring a plaintiffto affirmatively request inclusion would probably 
impede the prosecution of those class actions involving an aggregation of small individual 
claims. where a large number of claims are required to make it economical to bring suit. The 
plaintiffs claim may be so small, or the plaintiff so unfamiliar with the law, that he would 
not file suit individually, nor would he affirmatively request inclusion in the class if such a 
request were required by the Constitution. 39 

29. Because requiring plaintiffs to opt-in to class actions undermines the conceptual 

bases of such actions, the Second Circuit has stated that "substantial legal authority supports the 

view that by adding the 'opt ouf requirement to Rule 23 in the 1966 Amendments, Congress 

38Shutts, 472 U.S. at 810 (citations and footnotes omitted) (emphasis added). 

39ld. at 812-813. 
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prohibited 'opt in' provisions by implication. "40 The Second Circuit noted that "eminent authorities 

on the Rules agree," listing the following: 

* 

• 

... 

* 

''There is no authority for establishing 'opt-in' classes in which the class members 
must take action to be included in the class. Indeed, courts that have considered 
'opt-in' procedures have rejected them as contrary to Rule 23.'>41 

"Federal class action procedures do not provide for 'opt-in' classes in which the class 
members need to take action to be included in the class. Therefore, a class member 
may do nothing and rely on the class counsel and elms representative to conduct 
the actiont in which ca~e the class member is bound by the judgment "42 

"The ability of a member to secure the benefits of a successful termination of the 
action without affirmatively pressing his own claim is particularly important because 
it assures that small claimants who would be unable to protect their rights through 
separate suits can take advantage of the judgment in the class action without the 
burden of actually participating. It was for this reason that the Advisory Committee 
specifically rejected the notion of requiring absent class members to opt-into the 
action to secure its bene.fits.'>43 

"Bar[ ring] the claims of the passive members unless within a reasonable period they 
file a brief statement of their intent to prove damages" would have "the effect of 
obliging absent class members to opt-in, [which] is directly contrary to the 
philosophy of Rule 23(c)(2)'..w 

40Kem v. Siemens Corp., 393 F.3d 120, 124 (2d Cir. 2004) (emphasis in original) (citing 
Clark v. Universal Builders, Inc., 501 F.2d 324, 340 (7th Cir.1974) ("(T]he requirement of an 
affirmative request for inclusion in the class is contrary to the express language of Rule 23( c )(2)(B) 
... .''); Enter. Wall Paper Mfg. Co. v. Bodman, 85 F.R.D. 325, 327 (S.D.N.Y.l980) ("Rule 
23(c)(2)(B) calls for a notice that enables prospective members to opt-out, in language strongly 
suggesting the impropriety of opt-in requirements (i.e. 'the judgment, whether favorable or not, will 
include all members who do not request exclusion') ... "). 

41 5 JAMES WM. MOORE, ET AL., MOORE'S FEDERAL PRACfiCE § 23.104[2][a][ii] (3d ed. 
2012). 

422-14A JAMES WM. MOORE, ET AL., MOORE'S MANUAL-FEDERAL PRACTICE AND 
PROCEDURE§ 14A.23[5][f] (2012) (internal citations omitted) (emphasi.s added). 

437B CHARLES ALAN WRIGHT, ARTIWRR. MILLER&MARY KA YKANE,FEDERALPRACfiCE 
&PROCEDURE§ 1787, at 214 (2d ed. 1986 & 2011 Update)(internal citations omitted). 

44/d. at 216. 
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30. To require each member of the MedPartners class to demonstrate his or her reliance 

on the misrepresentations or omissions that were made to the class's agents in that case would run 

afoul of the Supreme Court's holding in Shutts. Requiring individual reliance here would effectively 

turn MedPartners into an opt-in class action as it would suggest that no class member from that case 

was permitted to rely on his or her agent; rather, each had to act individually. Because the Due 

Process Clause ensures that class members may rely on their agents and need do nothing themselves, 

the MedPartners class members cannot now be made to come forvvard and demonstrate that they 

did something in MedPartners. Such a requirement would violate the Due Process Clause. 

D. As Applied. Plaintiffs Need Only Demonstrate That The MedPartners Class Counsel and/or 
the Me4Partners Court Relied on the Alleged Misre.presentations or Omissions Concerning 
the fusurance Coverage in That Matter; They Need Not Demonstrate That Each Individual 
Class Member Relied 

31. The two critical questions in this lawsuit are (1) whether the defendants 

misrepresented their insurance coverage information in the MedPartners case; and, if so, (2) whether 

there was reliance on those misrepresentations or omissions. Both inquiries focus on evidence 

common to the whole class, not on individualized inquiries, and therefore the reliance inquiry does 

not impede class certification. 

32. The Alleged Misrepresentations or Omissions Are Common. Plaintiffs allege that the 

defendants failed to provide truthful information about their insurance coverage in at least two 

distinct contexts: (1) pursuant to formal and infonnal discovery requests made by MedPartners 

class counsel; and (2) pursuant to explicit questions posed by the MedPartners court. Both sets of 

evidence are common to the whole class: 

* Class Counsel's Discovery Requests. In at least one of the initial MedPartners 
cases, plaintiffs served a formal discovery request on the defendants seeking 
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* 

-------------------------------··· 

documents related to the scope of their insurance coverage.43 Defendants objected 
to the request on various grounds, 46 but they appear to have provided some evidence 
thereof, as the topic was not made part of plaintiffs' subsequent motion to compel.47 

Under Alabama procedural rules, as under the federal rules, parties have a duty to 
supplement discovery requests as circumstances change.48 Plaintiffs contend that 
defendants therefore had a duty to provide MedPartners class counsel with its 
expanded insurance coverage information. 

The Court's Information. In performing its function of safeguarding the class 
members' interests by overseeing the settlement, the MedPartners Court specifically 
asked the parties proposing the settlement to provide infonnation regarding the 

4~See First Request for Production of Documents to Defendants at 11, Request #13, 
Schachter v. MedPartners,lnc., Case No. 98-00297 (Ala. Cir. Ct., Jefferson County) (filed Feb. 2, 
1998) (seeking "All documents constituting or concerning any insurance policy under which any 
defendant may claim coverage to satisfy part or all of any possible liabilities as a result of any of the 
claims asserted in this litigation."). 

46 See Defendants' Response To Plaintiffs' First Request for Production of Documents at 11, 
Response #13, Schacter [sic} v. MedPartners, Inc., Civil Action No. CV-98-297 (Ala Cir. Ct., 
Jefferson County) (filed March 12, 1998) (noting objection and stating that ''Notwithstanding and 
not waiving this objection, defendants will produce ... nonprivileged documents constituting 
contracts of insurance applicable to the period determined to be pertinent for coverage purposes . 
. . "). 

47 See Plaintiffs Motion to Compel Discovery Pursuant to the First Request for Production 
ofDocuments, and the Notice ofTaking Deposition Pursuant to Rule 30(B), Griffin v. MedPartners, 
Inc., No. 98-297 (Ala. Cir. Ct., Jefferson County) (filed Aug. 20, 1998) (seeking to compel with 
regard to requests 1-12, but not 13, the insurance request). See also Joint Affidavit of NeilL. 
Selinger and Steven E. Cauley in Support of the Proposed Settlement and Joint Petition for an 
Award of Attorneys' Fees and Reimbursement of Expenses at 22, Griffin v. MedPartners, Inc., Civ. 
Action No. CV-98-00297 (Ala. Cir. Ct., Jefferson County) (filed Aug. 20, 1998) (stating that 
"Plaintiffs' counsel also learned that the insurance coverage available provided for maximum 
benefits of$50 million ... "). 

48Compare Fed. R. Civ. P. 26(e) ("A party who has ... responded to [a] request for 
production ... must supplement or correct its disclosure or response: (A) in a timely manner ifthe 
party learns that in some material respect the disclosure or response is incomplete or incorrect, and 
if the additional or corrective information has not otherwise been made known to the other parties 
during the discovery process or in writing; or (B) as ordered by the court.") with Ala. R. Civ. P. 
26(e)(2) ("A party is under a duty seasonably to amend a prior response if the party obtains 
infonnation upon the basis of which the party (A) knows that the response was incorrect when made, 
or (B) knows that the response, though correct when made, is no longer true and the circwnstances 
are such that a failure to amend the response is in substance a knowing concealment."). 
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defendant's resources.49 At the preliminary approval hearing, the Court asked about 
the defendant's financial situation and insurance coverage50 and at both the 
preliminary and final approval hearings, class counsel repeatedly represented to the 
Court that the settlement secured all of the available insurance coverage. 51 Plaintiffs 
allege that the defendants therefore had an explicit duty to ensure that the 
information provided to the Court was accurate. 

33. The Reliance Was Common. Because the alleged misrepresentations or omissions 

were made to the class's agents and/or fiduciary, the question of reliance focuses solely on those 

actors and evidence of it will be connnon to the whole class. 

• 

* 

Class Cvunsel's Reliance. Class counsel reported to theMedPartners court that 
the information about the insurance coverage was critical to its decision to settle a 
case they thought could be worth billions of dollars for only $56 million. 52 'This 
testimony suggests that class counsel relied on the misrepresentations or omissions. 

Court's Reliance. The Court asked in writing for the parties to provide information 
about the defendant's financial information and commented upon that issue at the 

49See Order at 3, Griffin v. MedPartners, Inc., Civil Action No. CV 98-0297 (WJW) (Ala. 
Cir. Ct., Jefferson County) (filed May 10, 1999) (asking proponents of the settlement to address in 
writing, inter alia, "the financial ability of defendant to withstand a greater judgment in an amount 
likely to trigger Due Process considerations ... "). 

50 See Transcript [Preliminary Approval Hearing] at 67-68, Griffin v. MedPartners, Inc., Civil 
Action No. CV 98-0297 (WJW) (Ala. Cir. Ct., Jefferson County) (May 3, 1999) (["Tr. Prelim. 
Hearing"]) (quoting Court as stating, "So you're saying you've got the limit, that is ... as plaintiffs 
you've got the limits and there's simply no way that you can avoid saying that this must be in the 
best interest of your plaintiffs ... '). See also Transcript [Final Approval Hearing] at 61, Griffin v. 
MedPartners, Inc., Civil Action No. CV 98-0297 (WJW) (Ala. Cir. Ct., Jefferson County) (July 9, 
1999) ([''Tr. Fairness Hearing"]) (quoting Court as stating, "[I]t's a settlement that is almost too 
good to be true in light of the condition ofthe Defendant."). 

51See, e.g., Tr. Prelim. Hearing at 26 (quoting class counsel as stating that, "$56,000,000 
which constitutes the entire amount ofinsurance proceeds available in this action and in the context 
of a company which just disclosed in its most recent annual report that it has a negative net worth 
of more than $1.1 billion do1lars is an extraordinary recovery ... "); Tr. Fairness Hearing at 37 
(quoting class counsel as stating, "[W]e have a situation where we have not only obtained the best 
possible recovery we could get under those policies, we've maximized them beyond the original 
scope of the policies."). 

52 See note 51, supra. 
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settlement hearing. 53 These facts suggest that the Court's approval ofthe $56 million 
settlement relied on supposed scope of coverage. 

Because the alleged misrepresentations or omissions were made to the class's agents and fiduciary, 

those parties' reliance must be demonstrated, but there is no further requirement that each class 

member show that she relied on these representations or omissions. 

34. The defendants appear to defend their actions, in part, on the grounds that 

information related to excess insurance coverage was available in a press releaSe and in filings made 

to the Securities and Exchange Commission. s4 Whether or not this is accurate, such alternative 

sources of information are arguably non sequiturs- ifthe plaintiffs can prove that the defendants 

had a duty to disclose this information to the class's agents and guardian, the availability of the 

information in other fora cannot relieve them of this obligation. A party cannot, for example, 

provide no documents in response to a discovery request and then defend itself on the grounds that 

the requested documents are available elsewhere; nor may a party knowinglypennit misinformation 

to be provided to a court on the grounds that the court would have had access to accurate 

information elsewhere. If the defendants mean to suggest by this argument not that they were 

relieved of the duty to provide accurate information to their adversary and to the court, but that each 

class member can be assumed to be on notice of these public documents, this argument is also 

unavailing. As set forth above,ss class members are not presumed to act individually but rather 

through their agents and guardian. In short, neither the reliance inquiry in the first instance nor any 

H See note 50, supra. 

54 See, e.g., Defendants' Reply Memorandum of Law in Further Support of Their Motion to 
Dismiss The Complaint at 2-1 0, Lauriello v. Caremark Rx, Inc., Case No. CV03-6630 (Ala. Cir. Ct., 
Jefferson County) (April9, 2004). 

55 See Part ill(B), supra. 
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defense to the fraud claims require evidence of what individual class members did or did not know 

or do. 

35. The applicable agency law principles, as applied to the facts of this case, show that 

the evidence ofboth misrepresentation and reliance is common. In the context of the facts of this 

unique case, there is no requirement that the plaintiffs demonstrate that each individual member of 

the MedPartners class relied on the alleged misrepresentation or omissions. Because the 

misrepresentation and reliance evidence is common. common issues will predominate and the 

reliance requirement should not impede class certification. 

36. 

* 

* 

* 

*** 
I have stated my expert opinions that: 

Plaintiffs allege that a fraud was perpetuated upon a principal (the MedPartners 
class) by virtue of misrepresentations or omissions having been made to an agent 
(MedPartners class counsel) and/or fiduciary (the MedPartners court). Agency law 
enables a principal to pursue a fraud claim when its agent or fiduciary has been de
frauded and permits the principal to demonstrate reliance by showing that its agents 
or fiduciary relied. There is no requirement that the principal show that it relied. 

Requiring a demonstration that the principal relied on a fraud perpetuatea on her 
agent is especially inappropriate in a class action lawsuit because in a class action 
lawsuit the class's agents have authority to bind the class member principals without 
those principals' explicit approval. Given that individual class member consent to 
a settlement is unnecessary, individual class member reliance is simply irrelevant. 

Requiring each class member to demonstrate individual reliance in a class action 
lawsuit is not only unnecessary under principal·agent rules, it would also run afoul 
of the Due Process Clause. To require each member of the MedPartners class to 
show that she relied on the alleged misrepresentations or omissions in that matter 
would essentially tum the case into an opt-in case, in violation of the Supreme 
Court's holding in Shutts. 

As applied to the facts of this case: [1] the evidence of the defendants' 
misrepresentations or omissions is common evidence flowing from whether they met 
their duties to provide accurate information to the class's agents and to the class's 
fiduciary, the MedPartners Court; [2] those agents' and fiduciary's reliance is also 
a common issue; and [3] defenses do not appear to raise individual questions. Given 
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the nature of the underlying transaction - a class action lawsuit- this class action 
about a class action lawsuit will not entail individualized inquiries. 

Because individual class member reliance is irrelevant here, common issues will predominate .in the 

litigation of this matter and the reliance requirement should not impede class certification. 

I declare that the foregoing is true and correct. 

Executed on Man:h 13, 2012, at Cambridge, Massachusetts. 
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certification (Simon v. Metropolitan Property and Ct13. Co., Case No. CIV -2008-1008-W, U.S. Dist. 
Ct., Western District of Oklahoma (2011 )) 

<> Retained, deposed, and testified in court as expert witness in fee-related dispute (Blue, eta/. v. Hill, 
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0 Retained as an expert witness in feNelated dispute (Furth v. Furth, Case No. Cll-0007l·DMR, U.S. 
Dist. Ct., Northern District of California (2011)) 

Submitted expert witness declaration concerning interim fee application in complex environmental 
class action (DeLeo v. Bouchard Transportation, Civil Action No. PLCV20()4..0J166-B, 
Massachusetts Superior Court (201 0)) 

Retained as an expert witness on common benefit fee issues in MDL proceeding in federal court (In 
re Vioxx Products Liability Litigation, MDL Docket No. 1657, U.S. Dist. Ct, Eastern District of 
Louisiana (2010)) 

0 Submitted expert witness declaration concerning fee application in securities case (In re Arnicas Inc. 
Shareholder Litigation, Civil Action No. 10·412BLS2, Massachusetts Superior Court (2010)) 

Submitted an expert witness declaration concerning fee entitlement and enhancement in non·common 
fwtd class action settlement (Parkinson v. Hyundai Motor America, Inc., Case No. 06·cv-00345, U.S. 
Dist. Ct., Central District of California (2010)) 

Submitted an expert witness declaration concerning class action fee allocation among attorneys 
(Salvas v. Wal-Mart, Civil Action No. 01-03645, Massachusetts Superior Court (2010)) 

Submitted an expert witness declaration concerning settlement approval and fee application in wage 
and hour class action settlement (Salvas v. Wal-Mart, Civil Action No. 01-03645, Massachusetts 
Superior Court (2010)) 

0 Submitted an expert. witness declaration concerning objectors' entitlement to attorney's fees 
(Rodriguez v. West Publishing Corp., Case No. CV·05·3222, U.S. Dist. Ct., Central District of 
California (2010)) 

Submitted an expert witness declaration concerning fairness of settlement provisions and processes 
(White v. Experian Information Solutions, Inc., Case No. 05-CV-1070, U.S. Dist. Ct., Central 
District of California (2010)) 

Submitted an expert witness declaration concerning attorney's fees in class action fee dispute (Elihu 
v. Toshiba America Information Systems, Inc., Case No. BCJ28566, California Superior Court, Los 
Angeles County, CA (2009)) 

Submitted an expert witness declaration concerning common benefit fee in MDL proceeding in 
federal court (In re Genetically Modified Rice Litigation, MDL Docket No. 1811, U.S. Dist. Ct., 
Eastern District of Missouri (2009)) 

Submitted an expert witness declaration concerning settlement approval and fee application in 
national MDL class action proceeding (In re Wal-Mart Wage and Hour Employment Practices 
Litigation, MDL Docket No. 1735, U.S. District Court for the District ofNevada (2009)) 

Submitted an expert witness declaration concerning fee application in national MDL class action 
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proceeding (In re Dept. ofVeterans Affairs (VA) Data Theft Litigation, MDL Docket No. 1796, U.S. 
District Court for the District of Columbia (2009)) 

Submitted an expert witness declaration concerning common benefit fee in mass tort MDL 
proceeding·in federal court (In re Kugel Mesh Prod~ts Liability Litigation, MDL Docket No. 1842, 
U.S. Dist. Ct., District of Rhode Island (2009)) 

0 Submitted an expert witness declaration and supplemental declaration concerning common benefit 
fee in consolidated mass tort proceedings in state court (In re All Kugel Mesh Individual Cases, 
Master Docket No. PC-2008-9999, Superior Court, State of Rhode Island (2009)) 

0 Submitted an expert witness declaration concerning process for selecting lead counsel in complex 
MDL antitrust class action (In re Rail Freight Fuel Swcharge Antitrust Litigation, MDL Docket No. 
1869, U.S. Dist. Ct., District of Columbia (2008)) 

0 Retained, deposed, and testified in court as expert witness on procedural issues in complex class 
action (Hoffman v. American Express, Case No. 200 l-022881, California Superior Court, Alameda 
County, CA {2008)) 

0 Submitted an expert witness declaration concerning fee application in wage and hour class action 
(Warner v. Experian Information Solutions, Inc., Case No. BC362599, California Superior Court, 
Los Angeles County, CA (2009)) 

Submitted an expert witness declaration concerning fee application in wage and hour class action 
(Salsgiver v. Yahoo! Inc., Case No. BC367430, California Superior Court, Los Angeles County ,CA 
(2008)) 

Submitted an expert witness declaration concerning fee application in wage and hour class action 
(Voight v. Cisco Systems, Inc., Case No. 106CV075705, California Superior Court, Santa Clara 
County, CA (2008)) 

0 Retained and deposed as expert witness on fee issues in attorney fee dispute (Stock v. Hajij, Case No. 
KC034700, California Superior Court, Los Angeles County, CA (2008)) 

Submitted an expert witness declaration concerning fee application in consumer class action 
(Nicholas v. Progressive Direct, Civil Action No. 06-141-DLB, U.S. Dist. Ct., E.D. Ky. (2008)) 

Submitted expert witness declaration concerning procedural aspects of national class action 
arbitration (Johnson v. Gruma Corp,, JAMS Arbitration No. 1220026252 (2007)) 

0 Submitted expert witness declaration concerning fee application in securities case (DruJias v. ADE 
Corp., Civil Action No. 06-11033 PBS, U.S. Dist. Court, D. Mass. (2007)) 

0 Submitted expert witness declaration concerning use of expert witness on complex litigation matters 
in criminal trial (U.S. v. Gallion, eta!., No. 07-39 (WOB) U.S. Dist. Court, E. D. Kentucky (2007)) 

<> Retained as expert witness on fees matters (Heger v. Attorneys' Title Guaranty Fund, Inc., No. 03-L-
398, Hlinois Circuit Court, Lake County, IL (2007)) 

--------------------~ ·---~~-
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0 Retained as expert witness on certification in statewide insurance class action (Wagner v. Travelers 
Property Casualty of America, No. 06CV33 8, Colorado District Court, Boulder County, CO (2007)) 

0 Testified as expert witness concerning fee application in common fund shareholder derivative case 
(In Re Tenet Health Care Corporate Derivative Litigation, Case No. 01098905, California Superior 
Court, Santa Barbara Cty, CA (2006)) 

¢ Submitted expert witness declaration concerning fee application in common fund shareholder 
derivative case (In Re Tenet Health Care Corp. Corporate Derivative Litigation, Case No. CV-03-11 
RSWL, U.S. Dist. Court, C.D. California(2006)) 

Retained as expert witness as to certification of class action (Canova v. Imperial Irrigation District, 
Case No. L-01273, California Superior Court, Imperial Cty, CA (2005)) 

0 Retained as expert witness as to certification of nationwide class action (Enriquez v. Edward D. Jones 
& Co., Missouri Circuit Court, St Louis, MO (2005)) 

Submitted expert witness declaration concerning reasonableness of class certification, settlement, and 
fees (Baird v. Thomson Elec. Co., Case No. 00-L-000761, Cir. Ct., Mad. Cty, IL (2000)) 

Submitted expert witness declaration on procedural aspects of international contract litigation filed 
in court in Korea (Estate of Wakefield v. Bishop Han & Jooan Methodist Church (2002)) 

0 Submitted expert witness declaration as to contested factual matters in case involving access to a 
public forum (Cimarron Alliance Foundation v. The City of Oklahoma City, Case No. Civ. 2001-
1827-C, U.S. Dist. Ct., W. Dlst Oklahoma (2002)) 

Expert Consultant 

Retained as an expert consu1tant on class action related issues in mutli-state MDL consumer class 
action (In re Sony Corp. SXRD Rear Projection Television Marketing. Sales Practices & Prod. 
Liability Litig., MDL No. 2102, U.S. Dist. Court, S.D. N.Y. (2009)) 

Retained as an expert consultant on class action certification, manageability. and related issues in 
mutli-state MDL consumer class action (In re Teflon Prod. Liability Litig., MDL No. 1733, U.S. Dist 
Court, S.D. Iowa (2008)) 

0 Retained as an expert consultant/co-counsel on certification, manageability, and related issues in 
nationwide anti-trust class action (Brantley v. NBC Universal, No.· CV07-061 01 CAS (VBKx), U.S. 
Dist. Court, C.D. California (2008)) 

0 Retained as an expert consultant on class action issues in complex multi-jurisdictional construction 
dispute (Antenucci, et al., v. Washington Assoc. Residential Parmer, LLP, et al., Civil No. 08-04194, 
U.S. Dist. Court, E.D. Pennsylvania (2008)) 

0 Retained as an expert consultant on complex litigation issues in multi-jurisdictional class action 
litigation (McGreevey v. Montana Power Company, No. 08-35137, U.S. Court of Appeals for the 
Ninth Circuit) 
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0 Retained as an expert consultant on class action and attorney fee issues in nationwide consumer class 
action (Figueroa v. Sharper Image, Case No. CV-05-21251, U.S. Dist. Court, S.D. Fla. (2007)) 

Retained as an expert consultant on attorney's fees issue in complex class action case (Natural Gas 
Anti-Trust Cases Coordinated Proceedings, 0049206, California Court of Appeals, Fourth District 
(2007)) 

Retained as an expert consultant on remedies and procedural matters in complex class action 
(Sunscreen Cases, JCCP No. 4352, California Superior Court, Los Angeles County (2006)) 

0 Retained as an expert consultant on complex preclusion questions in petition for review to California 
Supreme Court (Mooney v. Casparl, Supreme Court of California (2006)) 

0 Retained as an expert consultant on attorney fee issues in complex common fund case (Jn Re Diet 
Drugs (Phen!Fen) Products Liability Litigation, U.S. Dist. Court. E. D. Pa. {2006)) 

Retained as an expert consultant on procedural matters in series of complex construction lien cases 
(In re Venetian Lien Litigation, Supreme Court of the State of Nevada (2005-2006)) 

Served as an expert consultant on cJass certification issues in countywide class action (Beauchamp 
v. Los Angeles Cty. Metropolitan Transp. Authority, Case No. CV-98.00402-CBM, U.S. Dist Ct., 
Central Dist. Cal.) 

Served as an expert consultant on class certification issues in state-wide class action (Williams v. 
State of California, Case No. 312-236, CaJ. Superior Court, San Francisco) 

Served as an exert consultant on procedural aspects of complex welfare litigation (Allen v. Anderson, 
U.S. Dist. Ct., Central Dist. Cal., appeal dism. as moot, 199 F.3d 1331 (9th Cir. 1999)) 

Ethics Opinions 

Provided expert opinion on issues of professional ethics in complex 1itigation matter (In re 
Professional Responsibility Inquiries (200 11)) 

Provided expert opinion on issues of professional ethics in implicated by nationwide class action 
practice (In re Professional Responsibility Inquiries (20 I 0)) 

Provided expert opinion on issues of professional ethics implicated by complex litigation matter (In 
re Professjonal Responsibility Inquiries (2010)) 

0 Provided expert opinion on issues of professional ethics in complex litigation matter (In re 
Professional Responsibility Inquirie.s (2007)) 

Publications on Class Actions & Procedure 

NEWBERO ON CLASS ACTIONS (William B. Rubenstein, Alba Conte, Herbert B. Newberg) (sole 
author of supplements to 4111 edition since 2008 and of su. ed (forthcoming, 2011-2015)) 
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¢ Supreme Court Round-Up- Part II, 5 CLASS ACTION ATTORNEY FEE DIGEST 331 (September 2011) 

¢ Supreme Court Round-Up-Part!, 5 CLASS ACTJON ATTORNEY FEE DIGEST 263 (July-August 2011) 

¢ Class Action Fee Award Procedures, 5 CLASS ACTION ATTORNEY FEE DIGEST 3 (January 2011) 

¢ The Benefits of Class Action Lawsuits, 4 CLASS ACTION ATTORNEY FEE DIGEST 423 (November 
2010) 

Contingent Fees for Representing the Government: Developments in California Law, 4 CLASS 
ACTION ATTORNEY FEE DIGEST 335 (September 2010) 

¢ Supreme Court Roundup, 4 CLASS ACTION ATTORNEY FEE DIGEST 251 (July 201 0) 

¢ SCOTUS Okays Performance Enhancements in Federal Fee Shifting Cases-At Least In Principle, 
4 CLASSACTIONATTORNEYFEEDIOEST 135 (April2010) 

¢ The Puzzling Persistence ofthe "Mega-Fund" Concept, 4 CLASsAcnoNATTORNEYFEEDIGEST 39 
(February 2010) 

2009: Class Action Fee Awards Go Out With A Bang, Not A Whimper, 3 CLASS ACTION ATTORNEY 
FEE DIGEST 483 (December 2009) 

Privatizing Government Litigation: Do Campaign Contributors Have An Inside Track?, 3 CLASS 
ACTION ATTORNEY FEE DIGEST 407 (October 2009) 

¢ Supreme Cow1 Preview, 3 CLASS ACilON ATTORNEY FEE DIGEST 307 (August 2009) 

¢ Supreme Cow1 Roundup, 3 CLASS ACTION ATTORNEY FEE DIGEST 259 (July 2009) 

¢ What We Now Know About How Lead Plaintiffs Select Lead Counsel (And Hence Who Gets 
Attorneys Fees!) in Securities Cases, 3 CLASS ACTION ATTORNEY FEE DIGEST 219 (June 2009) 

Beware Of Ex Ante Incentive Award Agreements, 3 CLASSAcnON ATTORNEY FEE DIGEST 175 (May 
2009) 

¢ On What a "Common Benefit Fee" Is, Is Not, and Should Be, 3 CLASS ACTION ATTORNEY FEE 
DIGEST 87 (March 2009) 

2009: Emerging Issues in Class Action Fee Awards, 3 CLASS ACTION ATTORNEY FEE DIGEST 3 
(January 2009) 

2008: The Year in Class Action Fee Awards, 2 CLASS ACTION ATTORNEY FEE DIGEST 465 
(December 2008) 

(> The Largest Fee Award- Ever!, 2 CLASS ACTION ATTORNEY FEE DIGEST 337 {September 2008) 

¢ Why Are Fee Reductions Always 50%?: On The Imprecision of Sanctions for Imprecise Fee 
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Submissions, 2 CLASS ACTION ATTORNEY FEE DIGEST 295 (August 2008) 

~ Supreme Court Round-Up, 2 CLASS ACTION ATTORNEY FEE DIGEST 257 (July 2008) 
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<> Fee-Shifting For Wrongful Removals: A Developing Trend?, 2 CLAss ACfiON AITORNEY FEE DIGEST 
177 (May 2008) 

You Cut, I Choose: (Two Recent Decisions About) Allocating Fees Among Class Counsel, 2 CLASS 
ACTION AITORNEY FEE DIGEST 137 (April2008) 

0 Why The Percentage Method?, 2 CLASS ACTION ATTORNEY FEE DIGEST 93 (March 2008) 

0 Reasonable Rates: Time To Reload The (Laffey) Matrix, 2 CLASS ACTION AITORNEY FEE DIGEST 
47 (February 2008) 

The "Lodestar Percentage:.'' A New Concept For Fee Decisions?, 2 CLASS ACTION AITORNEY FEE 
DIGEST 3 (January 2008) 

Class Action Practice Today: An Overview, in ABA SECT10N OF LITIGATION, CLASS ACTIONS TODAY 
4 (2008) 

How Transparent Are Class Action Outcomes?: Empirical Research on the Availability ofC/ass 
Action Claims Data, in CAN INCREASED TRANSPARENCY IMPROVE THE CIVIL JUSTICE SYSTEM? 
(tentative title, joint publication of RAND Corporation and UCLA School of Law) (2008) (with 
Nicholas M. Pace) 

0 The Public Role in Private Law Enforcement: Visions from CAFA (forthcoming) 

<> Finality in Class Action Litigation: Lessons From Habeas, 82 N.Y.U. L. REV. 791 (2007) 

<> The American Law Institute's New Approach to Class Action Objectors' Attorneys Fees, 1 CLASS 
ACI'ION ATTORNEY FEE DIGEST 347 {November 2007) 

<> The American Law Institute 's New Approach to Class Action Attorneys Fees, 1 CLASS ACTION 
A TIORNEY FEE DIGEST 307 (October 2007) 

<> "The .{,awyers Got More Than The Class Did!": Is It Necessarily Problematic When Attorneys Fees 
Exceed Class Compensation?, 1 CLASS AC110N ATTORNEY FEE DIGEST 233 (August 2007) 

0 Supreme Court Round-Up, 1 CLASS ACTION ATTORNEY FBBDIGBST201 (July 2007) 

<> On The Difference Between Winning and Getting Fees, 1 CLASS ACTION ATTORNEY FEE DIGEST 163 
(June 2007) 

Divvying Up The Pot: Who Divides Aggregate Fee Awards, How, and How Publicly?, 1 CLASS 
ACTION ATTORNEY FEE DIGEST 127 (May 2007) 

On Plaintiff Incentive Payments, I CLASS ACTION ATTORNEY FEE DIGEST 95 (April 2007) 
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<> Lodestar v. Percentage: The Partial Success Wrinkle, 1 CLASS ACTION A TIORNEY FEE DIGEST 31 
(February 2007Xwith Hirsh) 

The Fairness Hearing: Adversarlal and Regulatory Approaches, 53 U.C.L.A. L.REv. 1435 (2006) 
(excerpted in THE LAW OF CLASS ACT£0NS AND On:IERAGGRBGATE LITIGATION 447-449 (Richard 
A. Nagareda ed., 2009)) 

<> Why Enable Litigation? A Positive Externalities Theory of the Small Claims Class Action, 74 
U.M.K.C. L. REV. 709 (2006) 

On What a "Private Attorney General" Is -And Why It Matters, 51 V AND. L. REV. 21 29(2004) 
(excerpted in COMPLEX LITIGATION 63-72 (Kevin R. Johnson, Catherine A. Rogers & John Valery 
White eds., 2009)). 

The Concept of Equality in Civil Procedure, 23 CARDOZO L. REV. 1865 (2002) (selected for the 
Stanford/Yale Junior Faculty Forum, June 2001) 

<> A Transactional Model of Adjudication, 89 GEORGETOWN L.J. 371 (2000) 

<> The Myth of Superiority, 16 CONSTITUTIONAL COMMENTARY 599 (1999) 

<> Divided We Litigate: Addressing Disputes Among Clients and Lawyers in Civil Rights Campaigns, 
106 YALEL. J. 1623 (1997) (excerpted in COMPLEX LITIGATION 120~123 (1998)) 

Selected Presentations 

Recent Developments in Class Action Law and Impact on MDL Cases, MDL Transferee Judges 
Conference, Palm Beach, Florida, November 2, 2011 

<> Recent Developments in Class Action Law, MDL Transferee Judges Conference, Palm Beach, 
Florida, October 26,2010 

A General Theory of the Class Suit, University ofHouston Law Center Colloquium, Houston, Texas, 
February 3, 2010 

Unpacking The "Rigorous Analysis" Standard, ALI-ABA 12tb Annual National Institute on Class 
Actions, New York. New York, November 7, 2008 

<> The Public Role in Private Law Enforcement: Visions from CAFA, University of California (Boalt 
Hall) School of Law Civil Justice Workshop, Berkeley, California, February 28,2008 

The Public Role in Private Law Enjorcemenr: Visions from CAFA, University ofPennsylvania Law 
Review Symposium, Philadelphia, Pennsylvania, Dec. 1, 2007 

Current CAFA Consequences: Has Class Action Practice Changed?, ALI-ABA ll m Annual National 
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Using Law Professors as Expert Witnesses in Class Action Lawsuits, ALI·ABA 10111 Annual National 
Institute on Class Actions, San Diego, California, October 6, 2006 

Three Models for Transnational Class Actions, Globalization of Class Action Panel, International 
Law Association 2006 Conference, Toronto, Canada, June 6, 2006 

Why Create Litigation?: A Positive Externalities Theory of the Small Claims Class Action, UMKC 
Law Review Symposium, Kansas City, Missouri, April7, 2006 

() Marks. Bonds, and Labels: Three New Proposals for Private Oversight of Class Action Settlements, 
UCLA Law Review Symposium, Los Angeles, California, January 26, 2006 

0 Class Action Fairness Act, Arnold & Porter, Los Angeles, California, December 6, 2005 

<> ALI-ABA 9"' Annual National Institute on Class Actions, Chicago, Illinois, September 23, 2005 

0 Class Action Fairness Act, UCLA Alumni Assoc., Los Angeles, California, September 9, 2005 

() Class Action Fairness Act, Thelen Reid & Priest, Los Angeles, California, May 12,2005 

0 Class Action Fairness Act, Sidley Austin, Los Angeles, California, May 10, 2005 

() Class Action Fairness Act, Munger, Tolles & Olson, Los Angeles, California, April 28, 2005 

<> Class Action Fairness Act, Akin Gump Strauss Hauer Feld, Century City, CA, April20, 2005 

SELECTED OTHER LmoA TION EXPERIENCE 

United States Supreme Court 

0 Authored amicus brief filed on behalf of civil procedure and complex litigation law professors 
concerning the importance of the class action lawsuit (AT&T Mobility v. Concepcion, No. 09·893, 
131 S.Ct.I740(2011)) 

Co-counsel in constitutional challenge to display of Christian cross on federal land in California's 
Mojave preserve (Salazar v. Buono, 130 S. Ct. 1803 (2010)) 

<> Co-authored amicus brief filed on behalf of constitutional law professors arguing against 
constitutionality of Texas crimina11aw (Lawrence v. Texas, 539 U.S. 558 (2003)) 

Co·authored amicus brief on scope of Miranda (Illinois v. Perkins, 496 U.S. 292 (1990)) 

Consumer Class Action 

<> Co~ounsel in putative nationwide class action challenge to antenna-related design defect in Apple's 
iPhone4 (Dydyk v. Apple Inc., 5: IO·cv..()2897·HRL, U.S. Dist. Court, N.D. Cal.) (complaint filed 
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Co-counsel in $8.5 million nationwide class action settlement chal1enging privacy concerns raised 
by Google's Buzz social networking program (In re Googie Buzz Privacy Litigation, 
5:10-cv-00672-JW, U.S. Dist. Court, N.D. Cal.) (amended final judgment June 2, 2011) 

Disability 

Co-counsel in successful ADA challenge ($500,000 jury verdict) to the denial of health care in 
emergency room (Howe v. Hull, 874 F. Supp. 779,873 F. Supp72 (N.D. Ohio 1994)) 

Employment 

Co-counsel in challenges to scope of family benefit programs (Ross v. Denver Dept. of Health, 883 
P.2d 516 {Colo. App. 1994)); (Phillips v. Wise. Personnel Com'n, 482 N.W.2d 121 (Wise. 1992)) 

Equal Protection 

<> Co-counsel in (state court phases of) successful challenge to constitutionality of a Colorado ballot 
initiative, Amendment 2 (Evans v. Romer, 882 P.2d 1335 (Colo. 1994)) 

<> Co-counsel (and amic;) in challenges to rules barring military service by gay people(Ab/e v. United 
States, 44 F.3d 128 (2d Cir. 1995); Stejfon v. Perry, 41 F.3d 677 (D.C. Cir. 1994) (en bane)) 

Co-counsel in challenge to the constitutionality ofthe Attorney General of Georgia's firing of staff 
attorney (Shahar v. Bowers, 120 F.3d 211 (11th Cir. 1997)) 

Fair Housing 

Co-counsel in successful Fair Housing Act case on behalf of group home (Hagar Agua y Vida En el 
Desierto v. Suarez-Medina, 36 F .3d 177 (1st Cir. 1994)) 

Family Law 

Co-counsel in challenge to constitutionality of Florida law limiting adoption (Cox v. Florida Dept. 
of Health and Rehab. Srvcs., 656 So.2d 902 (Fla. 1995)) 

0 Co-authored amicus brief in successful challenge to Hawaii ban on same-sex marriages (Baehr v. 
Lewin, 852 P.2d 44 (Haw. 1993)) 

First Amendment 

Co-counsel in successful challenge to constitutionality of Alabama law barring state funding for 
university student groups (GLBA v. Sessions, 930 F.Supp. 1492 (M.D. Ala. 1996)) 

Co-counsel in successful challenge to content restrictions on grants for AIDS education materials 
(Gay Men's Health Crisis v. Sullivan, 792 F.Supp. 278 (S.D.N.Y. 1992)) 
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Lead counsel in successful challenge to rent control regulation (Brase hi v. Stahl Associates Co., 544 
N.E.2d 49 (N.Y. 1989)) 

Police 

Co-counsel in case challenging DBA brutality (Anderson v. Branen, 27 F.3d 29 (2nd Cir. 1994)) 

Racial Equality 

Co-authored amicus brief for constitutional law professors challenging constitutionality of 
Proposition 209 (Coalition for Economic Equity v. Wilson, 110 F.3d 1431 (9th Cir. 1997)) 

SELECTED OrnER PuBUCATIONS 

Editorials 

~ Follow the Leaders, NEW YORK TIMES, March 15, 2005 

~ Play It Straight, NEW YORK TIMES, October 16, 2004 

<> Hiding Behind The Constitution, NEW YORK TIMES, March 20, 2004 

<> Toward More Perfect Unions, NEW YORK TIMES, November 20, 2003 (with Brad Sears) 

<> Don't Ask, Don't Tell Don 't Believe It, NEW YORK TIMES, July 20, 1993 

~ AIDS: Rlness and Injustice, WASH. POST, July 26, 1992 (with Nan D. Hunter) 

BAR ADMISSIONS 

0 Massachusetts (2008) 
<> California (2004) 
<> District of Columbia (1987) (inactive) 
<> Pennsy Jvania ( 1986) (inactive) 

<> U.S. Supreme Court(l993) 

¢ U.S. Court of Appeals for the D.C. Circuit ( 1993) 
<> U.S. Court of Appeals for the First Circuit (2010) 
<> U.S. Court of Appeals for the Fifth Circuit (1989) 
<> U.S. Court of Appeals for the Ninth Circuit (2004) 
¢ U.S. Court of Appeals for the Eleventh Circuit (1993) 

<> U.S. District Courts for the Central District of California (2004) 
<> U.S. District Court for the District of the District of Columbia (1989) 
<> U.S. District Court for the District of Massachusetts (20 1 0) 
<> U.S. District Court for the Northern District of California (2010) 
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Lauriello v. Caremark 

Documents Reviewed By Professor Rubenstein 
(other than case law and scholarship on the relevant issues) 

Laurie/lo (and McArthur) Cases 

1. Class Action Complaint (Oct. 22~ 2003) 
2. Defendants' Motion to Dismiss (Jan. 15~ 2004) 
3. Defendants' Memorandum of Law in Support ofTheir Motion to Dismiss the Complaint 

Pursuant to Rules 12(b)(6) and 9(b) (Jan. 15, 2004) 
4. McArthur Plaintiffs' Reply to Intervenor Lauriello's Submission in Opposition to 

McArthur's Claim That Lauriello and His Counsel Are Disqualified (Feb. 9, 2004) 
5. Plaintiffs Objection to Defendants' Motion to Dismiss (Feb. 23, 2004) 
6. Defendants' Reply Memorandum of Law in Further Support of Their Motion To Dismiss 

The Complaint (Apr. 9, 2004) 
7. First Amended Class Action Complaint (June 4, 2004) 
8. Answer to First Amended Class Action Complaint (Aug. 19, 2004) 
9. Plaintiffs Motion to Appoint John Lauriello as Class Representative and to Appoint 

Lead Counsel (Aug. 26, 2004) 
10. Defendants' Memorandum of Law in Opposition to Plaintiffs Proposed Bypass of 

Alabama Code §6-5-641 's Mandatory Class Certification Procedures (Sept. 20, 2004) 
II. Plaintiffs Reply Briefin Support ofMotion to Appoint Lauriello, Etc. (Oct. 1, 2004) 
12. Order on Class Certification (Jan. 28, 2005) 
13. Motion to Intervene By Frank G. McArthur et al. (Feb. 8, 2005) 
14. Plaintiffs Consolidated Objection and Response to Intervenors' Motion to Intervene and 

Motion to Disqualify (Feb. 17. 2005) 
15. Plaintiffs Response in Opposition to Motion for Rule 5 Certification (Feb. 17, 2005) 
16. Petition for Writ of Mandamus (March 11, 2005) 
17. McArthur Appeal and Motion to Stay (Mar. 30, 2005) 
18. Brief of Appellants in Supreme Court of Alabama (AIG et al.) (Sept. 8, 2005) 
19. Brief of Appellants in Supreme Court of Alabama (McArthur) (Sept. 22, 2005) 
20. Brief of Appellee Lauriello in Supreme Court of Alabama (Oct. 6, 2005) 
21. Brief of Defendants-Appellees in Supreme Court of Alabama (AIG eta!.) (Oct. 20, 2005) 
22. Brief of Appellee Lauriello in Supreme Court of Alabama (in McArthur) (Oct. 27, 2005) 
23. Reply Br. in Support of Appeal in Supreme Court of Alabama (AIG et al. (Oct. 27, 2005) 
24. Reply Briefofthe Appellants in Supreme Court of Alabama (McArthur) (Dec. 12, 2005) 
25. Order on Petition for Writ of Mandamus (Supreme Court of Alabama) (Aug. 18, 2006) 
26. Appellee Lauriello's Limited Application for Rehearing (Sept. 1, 2006) 
27. Opposition of Appellants to Application for Rehearing (Sept. 15, 2006) 
28. Response to Appellee Lauriello's Limited Application for Rehearing (Sept. 15, 2006) 
29. Class Action Complaint in Intervention (Mar. 19, 2007) 
30 Second Amended Class Action Complaint (May 30, 2007) 
31. Answer to Second Amended Class Action Complaint (July 17, 2007) 
32. Amended and Restated Class Action Complaint in Intervention (Dec. 1, 2008) 
33. Plaintiffs' Amendment to the Complaint (June 12, 2009) 
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34. Fourth Amended Class Action Complaint (May 19, 2010) 
35. John Haley Deposition Transcript (Nov. 10, 201 0) 
36. John Haley Deposition Transcript (Dec. 22, 201 0) 
37. John Somerville Deposition Transcript (Nov. 11, 2010) 
38. Lanny Vines Deposition Transcript (Mar. 22, 2011) 
39. Tim Francis Deposition Transcript (Jan. 6, 2011) 
40. William Lerach Deposition (Jan. 27, 2012) 

Medpartners Security Litigations 

41. Lauriello Complaint (Jan. 9, 1998) 
42. Schachter- First Request for Production of Documents to Defendants (Feb. 2, 1998) 
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